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Bef ore GARWOOD, HI GAd NBOTHAM and W ENER, Circuit Judges.”’
GARWOOD, Circuit Judge:

This diversity case arises out of an autonobil e accident. The
primary issue before us concerns the extent of coverage of an
autonobile liability insurance policy. Defendant-appellant Janes
T. Long (Long) appeals from a sunmary judgnment rendered by the

United States District Court for the Southern D strict of

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



M ssissippi in favor of plaintiff-appellee Universal Underwiters
| nsurance Conpany (Universal). The district court held that
Uni versal owes no duty to defend or indemify defendant WIlliamM
Ander son! (Anderson), the alleged insured, and that therefore Long
has no rights against Universal in a related state court action
agai nst Anderson. W affirm
Facts and Proceedi ngs Bel ow

On March 3, 1987, Anderson went to Precision Pontiac-Toyota,
Inc. (Precision), an autonobile deal ership |ocated in Pascagoul a,
M ssi ssippi, to obtain information concerning the price of a Toyota
truck. Anderson was permtted? to test drive the truck. Whi |l e
driving honme to showthe truck to his famly, Anderson experienced
probl ens getting the vehicle out of four-wheel drive. Distracted
by his attenpts to switch out of four-wheel drive, he rear-ended a
vehicle driven by Everett C. Mayo (Mayo), in which Long was a
passenger. Both Mayo and Long allegedly sustained persona
injuries in this accident.

Precision was the insured under an autonobile liability
i nsurance policy issued by Universal (the policy). The policy, in
effect from February 1, 1987, wuntil February 1, 1988, was a
"UNI COVER" policy, a nultiple coverage i nsurance policy which was

sold as a package of available "Coverage Parts." Preci si on

. Anderson did not appeal fromthe adverse judgnent of the
district court.

2 There is sone dispute in the record as to whether Anderson
was nerely permtted to test drive the truck or whether Precision
instructed himto drive the truck honme to show his famly. W
need not resolve this dispute in order to rule on the issues

bef ore us.



purchased sonme but not all of the coverage avail able under the

policy.

In June 1987, Long filed suit against Myo, Anderson, and
Precision in Mssissippi state court (the Long suit). In this
action, which (as far as we are inforned) is still pending in the

M ssissippi trial court, Long clains that Anderson is an insured
under the policy issued to Precision by Universal and that
therefore Universal owes a duty to defend and i ndemmify Anderson
Universal is not a party to the Long suit.

In July 1987, Mayo brought a separate action in M ssissippi
state court against Anderson and Precision (the Mayo suit).
Anderson filed a third-party conplaint against Universal in the
Mayo suit, requesting that the court declare that Universal owed
duties to defend and i ndemmi fy Anderson in that action. Universal
filed a nmotion for sunmmary judgnent, which was granted in Mrch
1989. The state court held that Anderson was not an insured under
Precision's policy with Universal and that Universal owed Anderson
no duty of defense or indemification. WMayo® appealed this ruling
to the M ssissippi Suprenme Court, which affirnmed the trial court's
j udgnent wi t hout opi nion on June 10, 1992 (after the i nstant appeal
was filed).*

I n January 1990, Universal instituted this declaratory action

agai nst Anderson and Long, requesting that the district court rule

3 Apparently, Anderson had assigned his rights agai nst
Uni versal to Mayo.

4 The M ssissippi Suprene Court denied Mayo's petition for
rehearing on Decenber 3, 1992.



that Universal owes no duty to defend or indemify Anderson in the
Long suit and that Long has no rights against Universal. The
district court denied notions by Long and Anderson for di sm ssal or
summary judgnent and granted Universal's notion for sumary
judgnent. Long chall enges both the summary judgnent itself and the
power of the district court to render judgnent.
Di scussi on

In review ng the grant of sunmary judgnent, we apply the sane
standard as the district court. Skyline Air Serv., Inc. v. GL.
Capps Co., 916 F.2d 977, 978 (5th Cr. 1990). Summary judgnent is
proper if there is no genuine issue as to any material fact and the
moving party is entitled to a judgnent as a matter of law Fed. R
Cv. P. 56(c).

Before we reach the nerits of this action, we nust address
several prelimnary issues raised by Long.
| . Diversity Jurisdiction

Long argues that the district court |acked jurisdiction over
this action because no diversity exists anong the parties.® He
clains that this action is a direct action against an insurance
conpany, which renders the insurance conpany a citizen of the sane

state as its insured. 28 U.S.C. 8§ 1332(c).° Uni versal was

5 Uni versal brought this action pursuant to 28 U.S.C. §
2201(a) and Fed. R Cv. P. 57, which provide for declaratory
j udgnent actions. These provisions do not establish an

i ndependent basis for jurisdiction. Universal asserted in its
conplaint that the district court had diversity jurisdiction.

6 28 U.S.C. 8 1332(c) provides that "in any direct action
agai nst the insurer of a policy or contract of liability

i nsurance, whether incorporated or unincorporated, to which
action the insured is not joined as a party-defendant, such
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i ncorporated in M ssouri and has its principal place of business in
Kansas; both Long and Anderson are domciled in M ssissippi.
Because Preci sion, Universal's insured, is a Mssissippi
corporation, Long clains that no diversity exists between the
parties pursuant to section 1332(c).

W have held that section 1332(c) does not bar an action
brought by an insurer seeking a declaration as to coverage under a
policy. Evanston Ins. Co. v. Jinto, Inc., 844 F.2d 1185, 1189 (5th
Cir. 1988); Dairyland Ins. Co. v. Makover, 654 F.2d 1120, 1124 (5th
Cr. Unit B Sept. 1981). Followi ng this precedent we hold that the
district court had diversity jurisdiction.

A recent decision of the Suprene Court, holding that section
1332(c) is limted to actions against an insurer, supports our
decision. Northbrook Nat'l Ins. Co. v. Brewer 110 S.C. 297, 299
(1989) ("The | anguage of the proviso could not be nore clear. It
applies only to actions against insurers; it does not nention
actions by insurers.") (enphasis in original).’ Thus section
1332(c) is inapplicable here, because this action is by, rather

t han agai nst, Universal. Long attenpts to avoid this result by

i nsurer shall be deenmed a citizen of the State of which the
insured is a citizen . "

! Nort hbrook rejected a line of cases fromthis CGrcuit

appl ying section 1332(c) to bar a diversity action brought by an
enpl oyee agai nst an out-of-state workers' conpensation carrier of
an in-state enployer. See Hernandez v. Travelers Ins. Co., 489
F.2d 721 (5th G r. 1974); see also Canpbell v. Ins. Co. of North
Anmerica, 552 F.2d 604 (5th Cr. 1977). In the Fifth Grcuit

opi nion in Northbrook, which was reversed by the Suprene Court,
the court noted that Canpbell stood on "weak jurisprudenti al

| egs” but felt bound to followit. Northbrook Nat'l Ins. Co. v.
Brewer, 854 F.2d 742, 745 (5th Cr. 1988).
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arguing that the parties should be realigned and that this is in
actuality an action against Universal, but he gives no reasons to
support this claimand we find nothing in the record to suggest
that realignnent is necessary.

Further, application of section 1332(c) is inappropriate here
because this is not a direct action. A direct action is one in
which an injured third party sues an insurer directly wthout
joining the insured who is allegedly responsible for the
plaintiff's injury. This is a declaratory action, brought to
determ ne the extent of coverage Uni versal owes Anderson; it is not
an action by Long agai nst Universal seeking recovery for personal
injury.

1. Certification to the M ssissippi Suprene Court

Long requests that we certify the coverage question in this
case to the M ssissippi Suprene Court, or in the alternative, that
we stay our consideration of this issue until the M ssissippi
Suprene Court resolves the Mayo appeal. Because that Court has
issued its decision in the Mayo case, there is no need for a stay.?®
Further, we should not abuse our ability to certify questions to
the state suprene courts by resorting to it needlessly.
Transcontinental Gas Pipeline Corp. v. Transp. Ins. Co., 958 F.2d
622, 623 (5th Gr. 1992). GCenerally, we reserve certification for
those cases in which we are unable to ascertain what the state

courts would do were the question before them Onen v. United

8 Long states in his brief on appeal that the issue in this
case is the sane as that before the M ssissippi Suprene Court in
the Mayo appeal. Because we sit here in diversity, the ruling of

the M ssissippi Court is controlling.
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States, 935 F.2d 734, 738-39 (5th Cr. 1991), cert. denied, 112
S.C. 870 (1992). This is not the situation here. The M ssissipp
Suprene Court has ruled on this issue several tines,® nost recently
inits affirmance of the Mayo suit. W decline to certify.
I11. Estoppel to Deny Coverage

Long clains that Universal is estopped to deny coverage to
Anderson and its duty to defend Anderson because for several years
followng the accident, Universal did provide a defense for
Anderson in the state court actions brought by Long and Mayo. ! The
district court rejected this claimbecause there was no evidence
t hat Anderson was prejudi ced by Universal's refusal to continueits
def ense.

M ssi ssippi lawrequires a showi ng of prejudice to the insured
in order to establish estoppel. "A party asserting equitable
est oppel nust show (1) that he has changed his position in reliance

upon t he conduct of another and (2) that he has suffered detrinent

9 See State Farm Mut. Auto. Ins. Co. v. Mettetal, 534 So. 2d
189, 193-94 (M ss. 1988).

10 Uni versal clains that it defended Anderson in the state

cases because, under M ssissippi lawin effect at that tine,

Ander son was arguably an insured under Precision's policy.

Sout hern Farm Bureau Casualty Ins. Co. v. Logan, 238 Mss. 580,

119 So. 2d 268, 272 (1960) (an unjustified refusal to defend is a

breach of the insurance contract rendering the insurer liable to

the insured for all damages resulting fromthe breach).

Uni versal's representation of Anderson began before the

M ssi ssi ppi Suprene Court issued its decision in Mettetal, which

deci ded the issue of whether Anderson was covered by the policy.
Uni versal was allowed to withdraw its defense of Anderson in

the Mayo suit in July 1989, after defending Anderson for two

years. The court in the Long suit, however, refused to allow

Universal to withdraw, finding that a fiduciary relationship

exi sted, presumably between Universal and Anderson, and that al

parties would be prejudiced if Universal wthdrew.
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caused by his change of position in reliance upon such conduct."
PMZ O 1 Co. v. Lucroy, 449 So. 2d 201, 206 (Mss. 1984). See also
Chapman v. Chapman, 473 So. 2d 467, 470 (M ss. 1985) (discussing
the essential elenents of equitable estoppel: "'Conduct and acts
anopunting to a representation or conceal nent of materi al
facts, with know edge or inputed know edge of such facts, wth the
intent that representation . . . or conceal nent be relied upon,
wth the other party's ignorance of the true facts, and reliance to
hi s damage upon the representation or silence.'") (citing Crow v.
Foti ades, 224 M ss. 422, 80 So. 2d 478, 486 (1955)). The district
court overruled the estoppel claim because Long produced no
evi dence that Anderson was prejudiced by Universal's refusal to
defend him
The requirenent of a showing of prejudice applies in the
context of an insurer withdrawi ng representati on of an insured.
"The general rule is that an insurer who withdraws fromthe defense
of an action is estopped to deny liability under the policy if its
conduct results in prejudice to the insured; but it is not estopped
to do so if its action does not result in any prejudice to the
insured." Hartford Accident & Indem Co. v. Lockard, 239 M ss.
644, 124 So. 2d 849, 856 (1960). Long does not allege any facts
show ng that Anderson has been harned in any way by Universal's
refusal to continue defending him There has been no show ng of
reliance upon the defense or of detrinment resulting from its
wthdrawal. Wthout such evidence, the district court correctly

held that Universal is not estopped to deny coverage to Anderson.



V. Propriety of Declaratory Judgnent

Long challenges the formof this suit, claimng a party may
not seek a declaratory judgnent in this type of action. See Fed.
R Cv. P. 57. Maryland Casualty Co. v. Pacific Coal & Gl Co., 61
S.C. 510 (1941), a case with facts simlar to those before us, is
di spositive of this issue. There the Suprene Court allowed an
action by Maryland Casualty, in which it requested the court to
declare that it was not liable to defend or indemify the insured
in a state court action arising out of an autonobile accident.
Li ke the present case, the alleged insured and the injured third
party were naned as defendants in the federal court declaratory
j udgnent action. The Court held that an actual controversy existed
between the parties because the injured third party could sue the
insurer if the insured did not satisfy the judgnent. 1d. at 273,
61 S.C. at 512. As the district court noted in its opinion
denying Long's notion for sunmary judgnent, Long could proceed
agai nst Universal in a garnishnent action if he obtains a judgnent
agai nst Anderson in state court. W conclude that Universal's use
of a declaratory judgnent action here was proper.

Long also contends that Precision and Mayo are necessary
parties and that the district court |acked power to render its
j udgnent because these parties were not before the court. W agree
wth Universal that neither of these parties is required for
resol ution of the case before us. Mayo's rights arising fromthis
incident were fully determ ned by the M ssissippi state courts in
the Mayo suit. Precision is not a necessary party, because nothi ng

in the record reflects the existence of any relevant dispute



bet ween Uni versal and Preci sion.
V. Coverage under the Policy

Long finally reaches the nerits of this action with his claim
that the district court erred in finding that Anderson was not an
i nsured under Precision's insurance policy from Universal. Part
500 of the policy, which coverage Precision purchased, is entitled
"Garage |nsurance" and establishes insurance coverage for auto
hazards. The policy provides that:

"' AUTO HAZARD neans the ownership, maintenance, or use
of any AUTO YOU! own or which is in YOUR care, custody,
or control and:
(1) used for the purpose of GARAGE OPERATI ONS
r

o]
(2) wused principally in GARAGE OPERATI ONS
W th occasi onal use for other business or non-
busi ness purposes or

(3) furnished for the use of any person or
organi zation."

The policy defines who is an insured for purposes of Part 500:

"Wth respect to the AUTO HAZARD
1. YOU;
2. Any of YOUR partners, paid enployees,
directors, stock hol ders, executive officers,
a nmenber of their household or a nenber of
YOUR househol d, whil e using an AUTO covered by
this Cover age Part, or when | egal |y
responsible for its use. The actual use of
the AUTO nust be by YOU or within the scope of
YOUR perm ssi on;
3. Any ot her person or organization required
by law to be an I NSURED while using an AUTO
covered by this Coverage Part within the scope
of YOUR perm ssion."

Because Anderson does not fall wthin either of the first two
categories of insureds under Part 500 of the policy, Universal owes

him the duties of defense and indemification only if he is

1 "YOU' refers to Precision, the named i nsured under the
policy.
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"required by law to be an insured while using” a covered vehicle.
The M ssissippi courts have already decided this issue in favor of
Uni versal on these precise facts. The state trial court, in the
Mayo suit, granted summary judgnent for Universal on Anderson's
third-party claim finding expressly that Anderson was not required
by the M ssissippi Mdtor Vehicle Safety Responsibility Law'? (the
Responsibility Law) to be an insured under the Universal policy.
Mayo v. Precision Pontiac-Toyota, Inc., No. 87-5317 (G rcuit Court
of Jackson County, M ssissippi, March 1, 1989). The M ssi ssi ppi
Suprene Court affirmed this hol ding wthout opinion.

Section 63-15-43 of the Responsibility Law governs certain
provisions in autonobile liability insurance policies and requires
an insurer to pay certain obligations on behalf of the insured and
any ot her person, as insured, using the vehicle with the express or
inplied perm ssion of the naned insured. In State Farm Mut. Auto.
Ins. Co. v. Mettetal, 534 So. 2d 189, 193-94 (M ss. 1988), the
M ssi ssi ppi Suprene Court held that section 63-15-43 does not apply
to all autonobile Iliability insurance policies issued in
M ssissippi but only to those certified as proof of financial

responsibility.?® See also Perry v. State FarmMut. Auto. Ins. Co.,

12 This law is codified as Mss. Code Ann. 88 63-15-1 et seq.

13 An insurance policy may be certified by the insurer to
provi de the proof of financial responsibility required of an
owner or operator who has been involved in an autonobile accident
while without liability insurance. Mss. Code Ann. 8§ 63-15-11
In contrast, an owner or operator who, at the tinme of the
accident, has an effective liability policy insuring his
ownership or operation of the vehicle involved need not conply
wth the proof of financial responsibility requirenents. M ss.
Code Ann. 8§ 63-15-11(4); Mettetal, 534 So. 2d at 192. Because
Precision was insured at the tine of Anderson's accident, it was

11



606 F. Supp. 270, 272 (S.D. Mss. 1985) (section 63-15-43(1) is
limted to policies issued follow ng an accident and certified as
proof of financial responsibility). Because Precision's policy
from Universal was not certified pursuant to the Responsibility
Law, Anderson was not required by M ssissippi |lawto be covered by
t he policy.

Long attenpts to find coverage for Anderson under Part 900 of
the policy. Boilerplate |language in this section affords coverage
to individuals in Anderson's position. It is clear, however, from
t he decl arati ons pages of the policy, which set forth the coverage
selected by Precision, that Precision did not purchase coverage
under Part 900; thus it could not have been in effect at the tine
of the accident, and its terns do not apply here to render Anderson
an insured under any other Part of the policy.

Finally, Long argues that Anderson is insured by the policy
under a theory of negligent entrustnent. He contends that
Precision negligently entrusted the truck to Anderson and that

Ander son was therefore an agent of Precision. These clainms do not

not required to obtain certification fromuUniversal on its
policy.

The M ssissippi Responsibility Law "is a 'first bite' |aw,
inthat it allows one accident before an owner or operator
without liability coverage is required to furnish proof of
financial responsibility.” Mettetal at 192.

14 The preanble to the policy states:
"This entire docunent constitutes a nultiple coverage

i nsurance policy. Unless stated otherwise in a
Coverage Part, each Coverage Part is nade up of its

provisions, . . . the General Conditions, and that
portion of the declarations referring to the Coverage
Part . . . . Each Coverage Part so constituted becones

a separate contract of insurance."”

12



affect the issue before us of whether Universal owes a duty to
Anderson under the policy, because Part 500 insures only "paid
enpl oyees"” of Precision, not agents. |Instead, Long's clains, if
established, would serve to render Precision |liable to Long.
Precision's rights and liabilities (including whether Precisionis
af forded coverage under the Universal policy in respect to a claim
by Long against Precision) are not at issue in this action.
Concl usi on

We find no nerit in Long' s varied attacks on the power of the
district court to render judgnent in this action. Further, we
conclude that the decision of the district court is well-grounded
in Mssissippi law. For the reasons stated above, the judgnment of
the district court is

AFFI RVED.
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