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SN
UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

WLLI AM H ADDI NGTON, ET AL.
Def endant s,
W LLI AM H.  ADDI NGTON
Def endant - Appel | ant,
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Appeal fromthe United States District Court for the
Northern District of Texas
(CA- 4-84- 125- AG

S333233133311))311)))))))Q
(January 26, 1993)
Bef ore GARWOOD, HI GG NBOTHAM and BARKSDALE, Circuit Judges.”’
GARWOOD, Circuit Judge:
Al t hough the United States initiated this civil lawsuit in an

attenpt to recover on a judgnent it had previously obtai ned agai nst

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession."
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



defendant WIlliamH Addi ngton (Addi ngton), the only issues before
us on appeal concern Addington's attenpted counterclains for
conspiracy and his request for a jury trial on those clains.
Because we determne that the district court did not abuse its
discretion in findingthat Addi ngton's counterclai ns did not conply
wth Fed. R GCv. P. 8 and that there was no statutory right to a
jury trial on the counterclains, we affirm the judgnent of the
district court.
Facts and Proceedi ngs Bel ow

In the 1960's and early 1970's, Addington operated public
grain elevators in Kansas under the nanme of Addington Gain
Conpany, Inc. The Commopdity Credit Corporation (CCC), an agency of
the United States, was a large depositor of grain at one of
Addi ngton's el evators. The United States brought suit against
Addi ngton in the United States District Court for the District of
Kansas to recover overpaynents nade to Addington by the CCC,
al l eging that Addi ngton had submtted fal se warehouse charges to
the CCC for grain not stored in the elevators at the tines covered
by the invoices. On February 7, 1972, the United States obtained
a judgnent agai nst Addington in the anmount of $8,000.1

On July 17, 1981, the governnent registered the judgnent in

the United States District Court for the Northern District of

. Addi ngton has paid only $1,000 on this judgnment; this
paynment was applied to satisfy interest on the debt, which
accrues at 6 percent per annum



Texas, pursuant to 28 U S.C. 8§ 1963.2 The governnent recorded
abstracts of the judgnent with the Ofice of the County Cerk of
Tarrant County, Texas, on Qctober 27, 1981, and Novenber 5, 1982.
In October 1982, Addington conveyed several parcels of real
property located in Tarrant County to Genna F. Doni hoo (Doni hoo),
the woman with whom he was then living. This conveyance was not
supported by any consi deration; further, Addi ngton was i nsol vent at
the tinme of the conveyance.

The United States filed this lawsuit against Addington,
Doni hoo, Mneral Wlls Savings and Loan Association, and Now in
Mort gage Conpany.® The government sought to foreclose its judgnent
lien on the properties conveyed to Doni hoo;* in the alternative,
t he governnent all eged that the transfer of the properties was nade
wth the intent to defraud the United States and sought an order
setting aside the transfer and declaring it void. The governnent

| ater anmended its conplaint to request that its judgnment |ien be

2 The magi strate noted that the governnent never filed an
actual copy of the Kansas judgnent with the Northern District of
Texas, as is required by 28 U S.C. 8§ 1963; the court did not
address this | apse, however, as it found that the governnent was
precl uded from foreclosing on the judgnent because the judgnment
had becone dormant and was no | onger subject to revival under
Kansas |law well before the tinme of its registration in the
Northern District of Texas.

3 M neral Wells Savings and Loan Associ ation and Now in
Mort gage Conpany held liens on the conveyed properties; these
defendants were |ater dism ssed by consent of the parties.

4 Addi ngton transferred five properties to Doni hoo. The First
State Bank of MIford forecl osed upon two of these properties.
The magi strate found that the governnment sought to foreclose on
the remaining three, although the governnent's conpl ai nt
described only two of these properties.
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deened revived, in the event the district court determ ned that the
Iien had becone dormant before it was recorded in Tarrant County.

Addi ngt on answered and filed a countercl ai munder the Federal
Tort Clainms Act (FTCA), claimng that the governnent had obtai ned
t he judgnent through a conspiracy to enbezzl e Addi ngton's grai n and
nmoney and to convict himfal sely of enbezzl enent. Addi ngton sought
conpensat ory danages of $100 million and requested a jury trial on
his counterclaim Upon notion by the governnent, the district
court dism ssed the counterclai mwthout prejudice on the grounds
t hat Addington had failed to conply with the adm nistrative notice
requi renents of his claimagainst the United States, 28 U S.C. 8§
2675, and that his counterclaimdid not conply with Rule 8 of the
Federal Rules of G vil Procedure. Addi ngton filed an anended
counterclaim with |eave of court. The governnent reurged its
motion to dismss, and the district court dismssed Addington's
anended counterclaim this tinme with prejudice. The district court
al so deni ed Addi ngton's request for leave to file a second anended
count ercl ai m

Addi ngt on and Doni hoo made several demands for a jury trial.
The district court denied these demands, and the parties |ater
consented to trial wthout a jury before the United States
Magi strat e. The magistrate ordered that the United States take
nothing, ruling that the Kansas judgnent was not a valid and

subsisting judgnent at the tinme the United States attenpted to



register it in Texas® and that therefore the United States did not
have an enforceable lien on any of Addington's property in this
action because it had failed to register a valid judgnent. The
magi strate also held that Addington's conveyance of property to
Doni hoo was fraudul ent and thus voidable under applicable Texas
I aw. ©

Thi s appeal followed the denial of the governnent's notion for
a newtrial.” Addington filed a notice of appeal, challenging the
district court's dism ssal of his counterclains for conspiracy and
of his request for a jury trial. Donihoo filed an appellate brief
rai sing the sane i ssues as Addi ngton, but she did not file a notice
of appeal (Addington's notice of appeal did not purport to be filed
on Doni hoo's behal f). Doni hoo's clains are not properly before us.
Torres v. Qakland Scavenger Co., 108 S. Ct. 2405, 2408 (1988)
Giffith v. Johnston, 899 F.2d 1427, 1429-1430 (5th G r. 1990).

The United States filed a notice of cross-appeal, contesting
both the magi strate's decision that the governnent take nothing in
its suit to forecl ose on Addi ngton's property and the magi strate's

hol ding that the United States is bound by |aw to seek revival or

5 Kansas | aw provides that a judgnent is dormant if five years
pass w thout execution; a dormant judgnment may be revived within
two years of the tinme it becane dormant. See Kansas Statutes
Annot. 60-2403, 60-2404. Because the United States did not
attenpt to register the judgnent until July 17, 1981, over nine
years fromthe date the judgnent was issued, its judgnent was
dormant and coul d no | onger be revived.

6 Addi ngt on does not appeal this ruling.

! The parties agreed, in their consent to a trial to the

magi strate, that any appeal fromthe nmagistrate's ruling would be
to this Court rather than to the district court.
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execution of judgnents within the tinme periods established by state
| aw. This Court |ater granted a notion by the governnent to
dismss its cross-appeal. The only issues before us on appeal
therefore, are those raised by Addi ngton concerning the denial of
his counterclaimand jury denmand.

Di scussi on

D sm ssal of Counterclains

The district court dism ssed Addi ngton's counterclaimon two
grounds: (1) failure to exhaust adm nistrative renedies, 28 U S. C.
8§ 2675; and (2) failure to conformto the requirenent of a short
pl ai n statenent of the cause of action, Fed. R Cv. P. 8 (Rule 8).
We agree that dism ssal was proper under Rule 8.

The governnent contended, and the district court accepted,
that the court |acked jurisdiction over the counterclai mbecause
Addi ngt on had not exhausted his adm nistrative renedies. 28 U. S. C
section 2675(a) provides in part that:

"An action shall not be instituted upon a clai magai nst

the United States for noney danages for injury or | oss of

property or personal injury or death caused by the

negligent or wongful act or om ssion of any enpl oyee of

the Governnment while acting within the scope of his

office or enploynent, unless the claimnt shall have

first presented the claim to the appropriate Federal
agency and his claimshall have been finally denied by

the agency inwiting and sent by certified or regi stered

mai | . "8

The section continues, however: "The provisions of this subsection

shal | not apply to such clains as nmay be asserted under the Federal

8 This requirenment has been held to be jurisdictional. Shah
v. Quinlin, 901 F.2d 1241, 1244 (5th Gr. 1990); Gegory v.
Mtchell, 634 F.2d 199, 203-204 (5th G r. 1981).
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Rul es of G vil Procedure by third party conplaint, cross-claim or
counterclaim™ 28 U. S.C. 8 2675(a) (enphasis added.) Because
Addi ngton purported to raise his FTCA clains as a counterclaim
arguably he was not required to present his claimfirst to the CCC
or other federal agency.

The district court also held, however, that Addi ngton failed
to conply with Rule 8 of the Federal Rules of G vil Procedure. W
review a dism ssal pursuant to Rule 8 for an abuse of discretion.
Elliott v. Foufas, 867 F.2d 877, 880 (5th Gr. 1989).

Rul e 8(a) requires that "[a] pleading which sets forth a claim
for relief, whether an original claim counterclaim cross-claim
or third-party claim shall contain . . . (2) a short and plain
statenent of the claim showing that the pleader is entitled to
relief . . . ." The court's fair description of Addington's
original counterclai mdenonstrates the propriety of di sm ssal under
this rule:

"Defendant's pleading consists of eighty-seven (87)

paragraphs in which he apparently attenpts to all ege the

exi stence of an ongoing conspiracy, which has been

carried out by nunerous parties since 1960 or later. The

Defendant fails to set out specific dates, or acts of

individuals but the group of alleged conspirators

i ncludes the Departnent of Justice, state and federa

judges, the President, fornmer Presidents, the Suprene

Court, Congress, at |least two national banks, officials

of the Commodity Credit Corporation, and officials at the

Defendant's own grain conpany. The Defendant even

i ncludes at sone | ength his expl anati on of how Presi dent

Johnson and J. Edgar Hoover planned the assasination

[sic] of President Kennedy."

The district court dism ssed the original counterclai mw thout
prej udi ce. Addi ngton was allowed to anmend his origina
counterclaim which he proceeded to do, arned with the know edge of
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what was required of his clains. The result was not sufficient to
prevent a second dismssal on Rule 8 grounds: the anended
counterclaim although shorter than the original and with nore
al | eged conspirators naned, does not all ege specific occurrences or
reasonabl y approxi mate dates, and thus it does not provide a basis
for Addington's allegations of a conspiracy against him? "A
district court and opposing parties are not required to forever
sift through such pl eadi ngs after [ Addi ngt on had] been given notice
of the pleading requirenents of his case." dd Tine Enter., Inc.
v. Int'l Coffee Corp., 862 F.2d 1213, 1219 (5th Gr. 1989). See
also Friedlander v. Nns, 755 F.2d 810, 813 (1ith Gr. 1985)
(affirmng dismssal of conplaint where plaintiff, infornmed of
deficiency in conplaint, did not anend to renedy defect).

Because Addi ngton has proceeded pro se fromthe inception of
this lawsuit, the district court was required to construe his
pl eadings liberally. Haines v. Kerner, 92 S.Ct. 594, 596 (1972);
Wesson v. gl esby, 910 F. 2d 278, 281 (5th Cr. 1990). However, the
court cannot create a cause of action from pl eadi ngs where none
exi sts. Hall v. Bellnon, 935 F.2d 1106, 1110 (10th G r. 1991)
("[We do not believe it is the proper function of the district
court to assune the role of advocate for the pro se litigant.").

Addi ngton has failed to set forth a claimfor relief in anything

o The district court, in dism ssing the anended counterclaim
correctly found it to be "replete with vague and conf usi ng

al l egations, evidentiary statenents and concl usi ons whi ch obscure
any valid cause of action which may exist. The Court is not

requi red nor inclined to indulge the Defendant by sifting through
his pleadings to determ ne whether or not a valid claimfor
relief is present.”



even approaching a coherent manner, and even his pro se status
cannot preserve his counterclains fromdi sm ssal. W concl ude that
the district court did not abuse its discretion in dismssing the
counterclaimfor failure to conformwth Rule 8.
1. Denial of Jury Trial

Addi ngton asserts that the district court erred in denying his
request for a jury trial. Although it is difficult to determ ne
fromthe record whet her Addi ngton was seeking a jury trial on the
governnent's conplaint, on his counterclaim or both, we construe
his request to be for a jury trial on the counterclaimthat was
di sm ssed. 1°

The district court denied a jury trial on the counterclai mon
statutory grounds. 28 U S.C. 8§ 2402 provides that, subject to a
singl e exception not applicable here,' an action brought agai nst
the United States under the FTCA shall be tried by the court
sitting wwthout a jury. This statute makes cl ear that Addi ngton

was not entitled to a jury trial on his clai munder the FTCA.  See

10 Al t hough there is sone evidence that Addi ngton al so denmanded
ajury trial on the governnent's conplaint, we agree with the
district court that he was not so entitled. The United States
was requesting only equitable relief, in the formof a

forecl osure on Addington's properties, a voidance of the transfer
of the properties to Doni hoo, and a declaration that its Kansas
judgnent was not invalid. There is noright to a jury on
equitable clains. Gorenflo v. Texaco, Inc., 735 F.2d 835, 838
(5th Gr. 1984).

1 28 U.S.C. 8 2402 provides that an action against the United
States under 28 U. S.C. 8§ 1346(a)(1) shall be tried to the court
wWth a jury upon request by a party to the action; section
1346(a) (1) governs civil actions against the United States for
recovery of nonies wongfully collected under the internal
revenue | aws.



United States v. Neustadt, 81 S.Ct. 1294, 1297 n. 10 (1961) ("There
is no right to a jury trial wunder the Tort Cains Act.").
Addi ngton attenpted to avoid this statute by distinguishing his
counterclaimfroma conplaint. This is to no avail. "[R]egardl ess
of the formal posture of the United States in the litigation[,]

if aclaimis asserted against the United States, there is no
right to trial by jury unless granted by statute, even though the
action was comenced by the United States.” 9 C Wight & A
Ml ler, Federal Practice and Procedure, § 2314, at 71 (1971). See
United States v. Rosati, 97 F. Supp. 747, 749 (D.N.J. 1951) ("The
i ssues of law and fact raised by the counterclaim . . . can and
Wil be tried by the court without a jury, in accordance with Title
28 U. S. Code, § 2402. The counterclaim nust be treated as an
action against the United States and nust be tried in the manner
provided by statute."). See also Nat'l Iranian Ol Co. v. Ashl and
Gl, Inc., 716 F. Supp. 268, 273 (S.D. Mss. 1989) (anal ogi zi ng FTCA
prohibition of jury trials to counterclai munder Foreign Sovereign
| mmuni ties Act).

Further, we find that Addi ngton waived his demand for a jury
trial when he conceded, in response to the governnent's notion to
strike the jury demand, that his counterclaim should be heard
W thout a jury.

We conclude that the district court did not err in denying
Addi ngton's request for a jury trial on his counterclaim In any
event, the counterclaimwas properly dism ssed before trial.

Concl usi on
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For these reasons, the judgnent of the district court is

AFF| RMED.
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