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( CA-5-89-0135)

(February 5, 1993)

Bef ore GARWOOD, HI GG NBOTHAM and BARKSDALE, Circuit Judges.”
GARWOOD, Circuit Judge:

Petitioner-appellant Charles Earl Baker (Baker) appeals the
district court's denial of his petition for habeas relief under 28
U S.C § 2254. Baker contends that his 1983 Texas conviction for

aggravat ed ki dnapping was constitutionally invalid because: (1)

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



the state failed to turn over excul patory evidence in violation of
Brady v. Maryland, 83 S.C. 1194 (1963); and (2) he was denied
ef fective assi stance of counsel in that his attorney (a) failed to
nmove to suppress a lineup resulting froman unlawful arrest; (Db)
of fered i n evidence a nug shot with the notation "Police Departnent
Lubbock, Texas"; (c) failed to object to the police officer's
identification of the person on the blurry bank videotape and
failed to procure an expert wtness to conpare a vi deotape of the
suspect to the defendant; (d) failed to procure the testinony of
the victims treating doctor who found no nedical evidence of the
victims rape allegation; (e) failed to procure additional alibi
W t nesses for the defendant; and (f) failed tointerviewthe femal e
victimand the police officer prior to trial. W affirm
Facts and Proceedi ngs Bel ow

Charles E. Baker was convicted in Texas state court of
aggravat ed ki dnapping. Holding a gun, Baker accosted a man and a
woman in the parking lot of a bar on April 17, 1980. He demanded
money and ordered the man to get in the driver's seat of the man's
car while Baker and the female victim got into the back seat.
Baker allegedly forced the woman to di srobe, raped her tw ce, and
commtted an act of oral sex on her. Baker then instructed the nman
to stop the car at an autonatic teller machine where all three of
them got out of the car. When a policeman drove into the bank
machi ne parking | ot, Baker, the man, and the wonan all returned to
the car. Though they failed to get any noney, a vi deotape of them
was taken at the bank machine. After |eaving the parking lot, the

man junped out of the car and fled. Baker got in the front seat



and began driving. Several blocks |ater, the wonman al so j unped out
of the car and fl ed.

In police interviews shortly after the crinme, the victins'
only description of the assailant was that he was a black nale
wearing surgical gloves. The woman viewed two photographic
I i neups. She identified no one as her assailant in the first
lineup. A few days later, after police officer Britt identified
the man in the bank video as Baker froma blurry picture, the woman
identified Baker in a second photographic |ineup containing six
pictures. The victim said she was very sure, but not positive,
t hat Baker was the assailant. A grand jury indicted Baker on My
9, 1980.

On May 25, 1982, two years |later, Baker, who had been living
in California for ten years, called the police to report that his
car was in the process of being robbed. On arrival, the police
arrested Baker instead under the m staken belief that he was a drug
deal er naned Steel. The California police detained Baker after a
conputer check revealed that he was wanted in Lubbock, Texas.
Through extradition, Baker was returned to Texas. I n Lubbock,
Baker was placed in a live lineup where the female victim
identified him

Baker appealed his conviction, brought four state habeas
petitions, a state court petition for grievances, and filed this
habeas petition in federal district court. The federal district
court appointed an attorney to represent Baker and held an
evidentiary hearing before dism ssing the habeas petition on the

merits. Baker has appealed to this Court, pro se, after the
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district court issued a certificate of probable cause for appeal
and declined to appoint counsel for this appeal.
Di scussi on

Brady Viol ation

Baker contends that the state's failure to turn over
excul patory evidence violated Brady v. Maryland, 83 S. C. 1194
(1963). Under Brady, the prosecution's suppression of evidence
"favorable to an accused upon request violates due process where
the evidence is nmaterial either to gquilt or punishnent,
irrespective of the good faith or bad faith of the prosecution.”
83 S.Ct. at 1196-97 (suppression, favorabl e evidence, materiality).
Evidence is material when a reasonable probability exists that its
di scl osure woul d create a serious possibility of a different result
at trial. United States v. Bagley, 105 S.C. 3375 (1985). Under
Brady, the prosecution is responsible for disclosing information
contained in police records including inpeachnent evidence. See
id.; Wllianms v. Wiitley, 940 F.2d 132, 133 (5th GCr. 1991).

The state failed to turn over a statenent given by the victim
to the police the day after the crinme, April 18, 1980. Thi s
statenent, though in the police records, was not in the
prosecution's file, nor givento the defendant. In this statenent,
the victim described her attacker only as a "black male." Yet,
three years after the crinme, the victimdescribed her assailant's
size and clothes giving the sane details as one of the police
of ficers invol ved. Baker argues that this statenent could have
been used to inpeach the victims subsequent identification of

hi n8Qt he sol e issue at trial.



Though the prosecution erred in failing to disclose this
statenent, we find that no Brady violation occurred because no
reasonable probability of acquittal existed nerely from the
di sclosure of the statenent. Specifically, Oficer Conbs
testified, W t hout contradiction, that the wvictims only
description was that her assailant was "a black male." Thus, the
statenent was nerely cunulative of Oficer Conbs' undisputed
testinony. Both Oficer Conbs and the victimwere cross-exam ned
on the assailant's identification. Baker's trial attorney
testified at the federal evidentiary hearing that the statenent
woul d not have aided him in cross-exam nation of the victim or
otherwi se altered the trial "because the information was already
there" and the statenent "basically tracked the police offense
report." Finally, the victimwas able to generate enough details
for a conposite. These facts and ot her evidence of identification
out wei gh any marginal further inpeachnent value of the statenent.
1. Ineffective Assistance of Counsel

Baker all eged that nunerous instances of asserted ineffective
assi stance of counsel at trial entitle himto a new trial wth
adequate representation. Strickland v. Washington, 104 S.Ct. 2052
(1984), set out a two-pronged test for determ ning the adequacy of
counsel. First, did counsel's performance fall bel ow an objective
st andard of reasonabl eness? Second, did the deficient performance
result in prejudice?

A Pre-trial |ineup

Baker contends that counsel shoul d have noved to suppress the

identification from the live |ineup because he was unlawfully
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arrested w thout probable causesQthat his arrest warrant was
invalid since the affiant |acked personal know edge.'? Under
Ki mel man v. Morrison, 106 S. . 2574 (1986), the court may consi der
in a habeas proceedi ng whet her counsel was ineffective in failing
to nove to suppress evidence obtained in violation of the Fourth
Amendnent, even t hough the Fourth Amendnent claimitself may not be
rai sed on habeas. See Stone v. Powell, 96 S.Ct. 3037 (1976). A
valid indictnment supersedes an arrest warrant as the basis for
detenti on and establ i shes probabl e cause for an arrest. Rodriguez
v. Ritchey, 556 F.2d 1185, 1191 (5th G r. 1977), cert. denied, 98
S.. 894 (1978); Wcker v. State, 667 S.W2d 137, 139-40 & n.1
(Tex. Crim App. 1984) (en banc). The fact that one is not
prosecuted for the charge for which one is extradited does not
suggest any deficiency in arrest, indictnent, or prosecution.
Lascelles v. Ceorgia, 13 S.Ct. 687 (1893).

In April of 1980 an arrest warrant was issued for Baker.
Then, on May 9, 1980, a Texas grand jury indicted Baker on charges
of aggravated rape. A separate indictnent on ki dnappi ng charges
was i ssued the sane day. |In 1982, Baker was m stakenly arrested on
the theory that he was a California drug deal er naned Steel. Wile
arrested, a police check on his true identity revealed the

outstanding rape indictnent and |ed to his detention and

. Baker recognized in his reply brief that Stone v. Powell, 96
S.C. 3037 (1976), bars a challenge to the legality of the arrest
in a habeas case. Baker also presents facts suggesting that the
i neup was unduly suggestive. He did not raise this issue in the
district court and we refuse to consider it now.
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extradition. Upon his return to Texas, he was placed in a |ineup
in which the victimidentified him
Baker's mstaken initial arrest in California as a drug

deal er naned Steel was valid if the police had probable cause to
arrest Steel. See United States v. MEachern, 675 F.2d 618, 621
(4th Cr. 1982), citing HIIl v. California, 91 S.C. 1106, 1110
(1971) ("If the police have a valid arrest warrant for one person
and they reasonably and in good faith arrest another, . . . the
arrest of the "wong person' is proper"” and fruits of the arrest
are adm ssible.). Regardl ess of whet her Baker's arrest was proper,
the challenged alleged fruits of Baker's arrest were obtained from
a lineup conducted nonths later. This |ineup occurred after the
California police discovered the valid indictnment agai nst Baker and
after Baker's extradition to Texas. Even if the initial arrest
were illegal, any nexus to the lineup is sinply too attenuated.
See, e.g., Rawings v. Kentucky, 100 S.Ct. 2556, 2562-64 (1980).

Baker's renoval to Texas was based on a valid indictnment and
Baker has not shown that the lineup resulted from an illega
arrest, that the arrest | acked probabl e cause, or that his counsel
was deficient for failing to nove to suppress the lineup as the
fruit of an unlawful arrest. This claimis wthout nerit.

B. The mug shot

Baker contends that his attorney was deficient because the
attorney offered into evidence a "nmug shot" of the defendant with
the notation "Police Departnent Lubbock, Texas." During the habeas

hearing, Baker's trial attorney stated that he did not think the



notation on the photo was objectionable hearsay. Duri ng
del i beration, the jury asked to see the nug shot.

In Richardson v. State, 536 S.W2d 221, 223 (Tex. Crim App.
1976), the Texas Court of Crim nal Appeals reversed the defendant's
convi ction based on a simlar nmug shot because the picture inplied
t he comm ssion of an extraneous offense. But see Harlan v. State,
416 S. W 2d 422, 423 (Tex. CGim App. 1967) (nug shot not reversible
error). Baker's picture did not refer to an extraneous offense;
nor did either defense counsel or the prosecution, and neither
referred to the police markings on the picture. Though def ense
counsel erred by not cropping the picture to renove the police
departnent notation before offering the picture into evidence, the
error was harmess in light of all the other evidence.

C. Lay identification based on videot ape

Baker contends that his attorney erred by failing to object to
the police officer's identification of the person in the blurry
bank videotape and by failing to procure an expert witness to
enhance t he bank video and conpare the videotape of the suspect to
Baker to rebut the officer's testinony.

The officer gave his opinion that the person in the bank
vi deot ape was Baker, a man he had known for ten years. Baker
contends that this testinony was inadm ssible inasnuch as |ay
persons are incapable of wmaking identifications based on
vi deot apes. However, no case lawrequires identification w tnesses
to have expert training. See generally United States v. Al exander,
816 F. 2d 164, 169 (5th Gr. 1987) (juries conpetent to eval uate eye

W tness testinmony on identification). The jury saw the vi deotape
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and was able to decide whether the person in the videotape | ooked
li ke the defendant. During deliberations, the jury asked to have
t he vi deotape repl ayed. Most inportantly, on cross-exam nation

the attorney tried to discredit the officer's identification of
Baker. Thus, Baker's counsel was not unreasonable in failing to
object to adm ssible testinony.

Baker wanted an expert to testify that the police officer
coul d not make a valid identification of the defendant based on the
vi deotape and to testify that the physical characteristics of the
person in the videotape are different fromBaker's. The district
court denied Baker's notion requesting permssion to send the
vi deot ape to an expert and the noney to pay for it.

In Al exander, 816 F.2d at 169, a direct crimnal appeal, this
Court held that expert identification wtnesses are unnecessary
merely to challenge the identification testinony of eyew t nesses.
However, the Al exander court held that expert conparisons of the
physi cal characteristics of the accused and pictures of the suspect
wer e adm ssi bl e under the "particul ar circunstances" of that case.
|d. at 168-69. The Al exander court granted a newtrial because of
the error in excluding such expert evidence. However, we did "not
hol d that such evidence will always be adm ssible in every case.”
| d.

At the habeas hearing, Baker's trial counsel testified that
his strategy was not to enhance the vi deot ape because bl urry phot os
m ght better discredit the testinony, but counsel admtted that he

had not considered procuring an identification expert. Thi s



strategy, while perhaps less effective than calling an expert, is
not unreasonabl e.

Wil e Baker's attorney could have objected to the officer's
| ay opi nion testinony and coul d have procured an expert witness to
conpare the identification, Baker's attorney was not unreasonabl e
in failing to do either.

D. No nedi cal evidence of rape

Baker clains that his attorney was deficient in failing to
procure the testinony of the victims treating doctor who found no
medi cal evidence supporting the victimis rape allegation
| medi ately after the incident, the victim had a nedical
exam nation. The exam nation found no hairs in the victims pubic
conbi ngs, no semnal matter in the vaginal or perineal washings,

and no senen on her clothes. The report itself contained

contradictory statenents by the victim The victi manswered "no
to the question: did assailant force patient to commt oral sex?
But the report said, "he did oral sex her."

While these records and the treating physician's testinony
woul d have tended to inpeach the victims credibility since she
testified that she got a good |ook at Baker during the alleged
rape, Baker's attorney brought out all of this information, except
the oral sex discrepancy, in his cross-examnation of a police
officer. Though the | awyer may have acted unreasonably, any error

was harm ess since essentially the sane evidence was produced on

Cr oss-exam nati on.
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E. Al'i bi w tnesses

Baker contends that counsel erred in failing to subpoena
additional alibi wtnesses for the defendant. Baker's alibi is
that he was in California with a broken leg at the tine of the
crime. Baker clains that at | east seven wi tnesses were avail abl e
and willing to testify. Clains of ineffective assistance of
counsel due to uncalled w tnesses are disfavored in federal habeas
review. Mirray v. Maggio, 736 F.2d 279, 282 (5th Gr. 1984). The
availability of wuncalled alibi wtnesses, when other alibi
W tnesses testified at trial, generally does not justify habeas
relief as the testinony is cunulative. United States v. Sinone,
452 F.2d 554, 555 (5th Cr. 1971), cert denied, 92 S. C. 2067
(1972) (ineffective assistance of counsel claimof failure to cal
additional alibi wtnesses denied where five alibi wtnesses
testified at trial); Mrris v. Wrick, 516 F.2d 1387, 1391 (8th
Cr. 1975), cert denied, 96 S.Ct. 268 (1975) (nore than two ali bi
W t nesses woul d be cunul ative). Baker clains that his treating
physi cian, Dr. Ross, would testify to the cast on his leg in 1980.
Before trial, Dr. Ross's nanme was not on Baker's witness |list and
Baker's counsel testified that Baker could not renenber the
doctor's name. Baker offered no evidence that Dr. Ross woul d have
testified that he was in a cast in April of 1980 or that Dr. Ross
treated himin 1980. The only evidence that Dr. Ross ever treated
himwas a statement fromDr. Ross's office that he was treated in

1983. Baker also failed to offer evidence of the testinony of
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several of the other wtnesses other than his own conclusory
opi nion that they would verify his alibi.

Baker, however, presented two wi tnesses at the habeas heari ng,
Marilyn Beaver and Archie Nell Shed, who testified that Baker was
in California with a broken leg in 1980. This is consistent with
the testinony of two alibi witnesses at trial that Baker was in
California in 1980 with a broken |eg. None of the w tnesses,
however, testified that Baker was in California on the day the
of fense occurred. Baker listed other witnesses as available to
testify at trial, but failed to present evidence at the habeas
hearing of what their testinony would be.

Because this testinony would have been cunulative and the
attorney nmade sone efforts to | ocate these wtnesses, we find that
the attorney acted reasonably and that Baker's constitutional
rights were not viol ated.

F. Pre-trial investigation

Baker contends that his attorney was deficient in failing to
interview police officer Britt prior to trial, thus not having
advance warning of Oficer Britt's testinony that he (Britt) saw
Baker and his sister driving together in what he thought was her
car, which he believed was a brown Cadillac, the day he (Britt) was
asked to identify the bank photograph, and that Baker was weari ng
simlar clothes in the car as in the photograph. However, this
testinony was given by Britt under cross-exam nation by Baker's
counsel at a pretrial suppression hearing, not at trial. Hence,
counsel learned of it prior to trial regardless of his failure to

interview Britt prior to trial; nor was Britt's testinony in this
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respect put before the jury. Baker has not shown sufficient
prejudice, under Strickland, from his attorney's failure to
interview the officer prior to trial.

Baker also argued that his attorney failed to subpoena his
sister's car papers showing that she did not purchase her brown
Cadillac until after the incident occurred. This issue was not
exhausted in state court, as the state court granted Baker's notion
for dismssal on this issue, and Baker cannot argue it now.

Concl usi on

Baker has raised other clains on appeal that were not raised
bel ow and has al so conpl ai ned of prison retaliation because of this
appeal. We will not consider the argunents that were not raised
below. And, this appeal is not the appropriate forumto address
Baker's conplaints of prison retaliation.?

In sum Baker has denonstrated no reversible error in the
district court's denial of his allegations of a Brady vi ol ati on and
of ineffective assistance of counsel, and we affirmthe judgnent of
the district court dism ssing Baker's habeas petition.

AFFI RVED

2 We deny Baker's notion, filed in this Court, "to abate and
remand for ex[h]austion of state court renedies, newy discovered
evidence, or in the alternative newtrial."
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