IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 90-5578
unmary enaar
(S Cal endar)

EUGENE SPENCER, JR. ,
Peti ti oner- Appel | ant

Ver sus
JAMES A. COLLI NS,
Director, Texas Depart nent
of Crimnal Justice,
Institutional Division

Respondent - Appel | ee

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 82- CA-473)

(Decenber 22, 1992)

BEFORE KI NG DAVIS, and WENER, Ci rcuit Judges
PER CURI AM *

In this petition for federal habeas relief, Petitioner-
Appel | ant Eugene Spencer once agai n seeks an evidentiary hearing on
his claimthat the governnment know ngly used perjured testinony to
obtain his conviction. Spencer argues that this court's decision

in Spencer v. Lynaugh,?! requires that the district court grant him

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.

! No. 87-5602 (5th Cir. 1989) (unpublished).



an evidentiary hearing on his claim As we agree with Spencer's

readi ng of Spencer v. Lynaugh, we reverse the district court's

deci sion and remand for proceedi ngs consistent with this opinion.
I
FACTS AND PROCEEDI NGS
A. STATE COURT PROCEEDI NGS

This case dates back to 1972 when Spencer and an acconpli ce,
Edw n Bates, robbed a San Antonio gas station at gunpoint.
According to the station attendant, the man occupyi ng t he passenger
seat of the car, dressed in black and blue, pointed a sawed-off
shotgun at the attendant and denmanded noney. As the two nen fled
the scene, they were pulled over by a policenan. The passenger
shot and killed the policeman with a shotgun blast. The driver
drove the car a short distance before rammng into a concrete
pillar. Spencer and Bates ran from the car, in different
di recti ons.

The police apprehended Bates approxi mately ei ght bl ocks from
the scene of the crine. Spencer was taken into custody |ater,
after being sighted by neighborhood residents. Wile |eading the
police on a brief chase over three fences, Spencer ripped his pants
on one of the fences, |eaving behind blue fibers. Wen cornered by
the police, Spencer surrendered, stating "I give up. M nane is
Spencer. | think you are looking for ne." The police discovered
t he shotgun across the street fromthe scene of the nmurder, covered
by a bl ack sweater.

Physi cal evidence admtted at trial included the shotgun and



bl ue and black clothing fibers found in a barbecue pit near the
scene of the crine and near the shotgun. An expert W tness
testified that the blue fibers on the fence matched those found in
a barbecue pit near the scene of the crine and those blue fibers
found near the shotgun. In addition, black fibers found in the
pit matched fibers fromthe black sweater.

In addition to the witnesses who testified at trial about
physi cal evidence, the state presented two w tnessessQBates and
Sanuel Wal ker, a friend of Spencer' ssQwho testified about Spencer's
acquai nt ances, statenents, and whereabouts around the tinme of the
slaying. Bates testified that Spencer was the passenger in the car
and was responsible for the policeman's death. Wlker testified
that he had seen Spencer and Bates together the day before the
murder; that they had discussed commtting a robbery; and that
Spencer showed hi mthe shotgun and stated that he was not afraid to
use the weapon. This testinony conflicted with Wal ker's ori gi nal
statenent to the police, given shortly after the murder, in which
he (1) failed to state that he sawthe two nen together; (2) stated
that he had seen Spencer three or four days prior to the mnurder;
and (3) nade no al |l egati ons that Spencer had nmade any incrimnating
statenents. Wl ker's trial testinony was consi stent, however, with
a detailed statenment he had given five nonths after the nurder
while he was in the county prison.

Based on this evidence Spencer was convicted of nurder. He
was sentenced to 10,000 years in prison, a sentence which was | ater

reduced to 1,000 years. Spencer exhausted his state renedies,



including state habeas relief. The state court dismssed his
petition without a witten opinion.

B. FEDERAL COURT PROCEEDI NGS

For the past ten yearsSQsi nce 1982sQSpencer has been seeking
federal reviewof his allegation that the governnent know ngly used
perjured testinony to secure his conviction for the nurder of the
San Antonio policeman. Tw ce before, Spencer's clains have cone
before us, and tw ce before we have remanded to the district court
Wi th instructions.

In our first opinionon this matter,? we affirnmed the district
court's dism ssal of Spencer's other clains, but remanded for an
evidentiary hearing on his allegations concerning the governnent's
knowi ng use of perjury. The district court conducted an
evidentiary hearing, at which Wl ker testified that his trial
testi nony had been fabricated by the governnent and, in fact, that
he had never seen Spencer with a shotgun and had never seen Spencer
and Bates together. Bates's testinony supported Wal ker's, as Bates
claimed that he had never net Walker. The policenman invol ved
deni ed the cl aim

The magi strate judge nmade two concl usi ons based on t he hearing
testinony: (1) there had been no perjury because the statenents
were not inconsistent and (2) "there [was] no evidence to support
a conclusion that the state know ngly or deliberately used such

perjured testinony." The district court adopted the nmgistrate

2 Spencer v. MCotter, No. 84-1813 (5th Cir. 1986)
(unpubl i shed).




judge's conclusions and di sm ssed Spencer's habeas petition. W
reviewed this decision® and reversed both findings as clearly
erroneous. W again remanded for an evidentiary hearing, noting
that the magistrate judge had made no findings regarding the
materiality of the perjured evidence or on the credibility of the
W t nesses.

On remand, however, the magistrate judge declined to grant an
evidentiary hearing, finding that the all egedly perjured testinony
was immterial. Reasoning that Spencer could not prevail on his
claim unless the testinony was material, the magistrate judge
recommended that no evidentiary hearing was required. The district
court agreed, stating that:

In light of the standard which Petitioner nust satisfy to

prevail on his claim this Court believes that the

Magi strate reasonably read the Fifth Grcuit's order of

February 22, 1989 as aut hori zing hi mto bypass the i ssues

of the falsity of Wal ker's testinony and t he know edge of

the prosecution and to proceed to determne the ultimte

issue of the materiality of Wal ker's testinony.

The district court di sm ssed Spencer's clai mw thout an evidentiary
hearing, and Spencer appeals, claimng that the district court
i nperm ssi bly di sregarded the i nstructions of this court on renmand.
In addition, Spencer insists that the magistrate erred in the

standard applied in determning the materiality of the allegedly

perjured testinony.

3 Spencer v. Lynaugh, No. 87-5602 (5th Cir. 1989)
(unpubl i shed).




|1
SUBSTANTI VE LAW

Spencer's habeas petition presents what is referred to as a
"Gglio claim" named after the Suprenme Court decision* that
reaffirmed the "long-settled rule . . . that the know ng use by
the prosecution of false evidence or perjured testinony which is
material to the issues in a crimnal trial is a denial of due
process."® To prevail on a Gglio claim the crimnal defendant
must show that the evidence was perjured, that the governnent knew
it was perjured, and that the perjured testinony was material. The
knowi ng use of perjured testinony so offends our notions of
fundanmental fairness that it will not be allowed to stand "if there
is any reasonable |ikelihood that the false testinony could have
affected the judgnment of the jury."S®

1]
EVI DENTI ARY HEARI NG

Resol ution of Spencer's first allegationsQthat he is entitled
to an evidentiary hearing on his clainsQrequires us to exan ne our
| ast opinion in this matter’ to determne if it could be read to
authorize the district court to dispense wth an evidentiary

hearing. W do not read that opinion in a vacuum however, but

4 Ggliov. United States, 405 U.S. 150 (1972).

SUnited States v. Anderson, 574 F.2d 1347 (5th Cir. 1978).

6 United States v. Agurs, 427 U. S. 97, 103 (1976).

" Spencer v. Lynaugh, No. 87-5602 (5th Cir. 1989)
(unpubl i shed).




consider it in light of the prior proceedings and what appears to
be a persistent reluctance of the district court to grant Spencer
an adequate evidentiary hearing. Wen we do that we concl ude that
the district court m sread our instruction on remand, so we return
this case to that court with the clear instruction to all ow Spencer
an evidentiary hearing at which he may attenpt to prove all three
elements of his Gglio claim

I n reachi ng our decision we see no need to repeat and explain

our | anguage in Spencer v. Lynaugh. It is clear in that case that

we were concerned with the seriousness of Spencer's all egati ons and
the evidence he offered to support them An evidentiary hearing
wassQand still isSQnecessary to devel op and eval uate hi s evi dence.
The concl usi ons bel ow, based solely on a reviewof the record, that
the perjured testinony was inmmaterial did nothing to resolve the
truth of the allegations and thus failed to address the concerns of
this court.
1]
MATERI ALI TY

Having determned that Spencer remains entitled to an
evidentiary hearing, we now address his claimthat the nagistrate
judge and district court erred in the standard used to determ ne
the materiality of the allegedly perjured testinony. W do so in
an effort to avoid any further m sunderstandi ngs or renands.

The magistrate judge and the district court relied on our

decision in United States v. Anderson,® in which we di scussed

8 574 F.2d at 1347.



the four different types of clains falling under the rubric of
"Brady" clains.® |In that discussion we recognized that each of
these different types of clains requires a different anal ysis and
a distinct test for materiality. An allegation that a prosecutor
know ngly used perjured testinony qualifies as the nost serious of
t hese clains and, consequently, "the defendant's burden of show ng
the materiality of the suppressed evidence, a show ng which
requires reversal, 1is the Ileast onerous of the four type
situations."?0

We agree with the district court that Anderson presents the
applicable standard for materiality. In that decision we
explicitly stated:

Materiality nust be evaluated in light of all the

evidence. . . . The reviewing court nust focus on the

i npact of the jury. A newtrial is necessary when there

i s any reasonabl e I'i kel i hood that disclosure of the truth

woul d have affected the judgnent of the jury, that is,

when there is a reasonable likelihood its verdict m ght

have been different. W nust assess both the weight of

t he i ndependent evidence of guilt and the inportance of

the witness' testinony, which credibility affects. !

We concl ude, however, that the magi strate judge and district court

® Brady v. Maryland, 373 U S. 83 (1963). These four types
of clains are (1) the prosecutor has not disclosed information
despite a specific defense request; (2) the prosecutor has not
di scl osed informati on despite a general defense request for
excul patory information or wthout any defense request at all;
(3) the prosecutor knows or should know that the conviction is
based on fal se evidence and (4) the prosecutor fails to disclose
purely inpeachi ng evidence not concerning a substantive issue, in
t he absence of a specific defense request. Anderson, 574 F.2d at
1353.

10 Anderson, 574 F.2d at 1355.
111d. at 1356 (citations omtted).
8



erred in believing that this test could be adm nistered w thout
conducting an evidentiary hearing, nerely by reference to the
record. Eval uation of materiality in light of all the evidence
requi res sone determ nation whether and to what extent there has
been perjury. In the instant case, such an evaluation is
i npossi bl e absent an evidentiary hearing.
| V.
CONCLUSI ON

In 1982 Spencer filed his first federal habeas petition
seeking relief on his Gglio claim ten years and three appeals
| ater, Spencer has yet to receive a full and adequate evidentiary
hearing. As we have stated previously, he is entitled to one to
have a real opportunity to establish the elenents of his claim On
remand, the court is to conduct an evidentiary hearing and is then
to answer three questions: was there perjury;' if so, did the
governnent know of it; and, if it did, was the perjury materi al
under the standard articul ated above.

For the foregoi ng reasons, the decision of the district court
is VACATED and the case is once again REMANDED, this tinme for

proceedi ngs that conply with the directions of this opinion.

12 As previously noted, we held in Spencer v. Lynaugh that
the magi strate judge and district court erred in determ ning that
there was no perjury on the grounds that there were no
i nconsi stenci es.




