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Bef ore REYNALDO G GARZA, GARWODOD, and DUHE, Circuit Judges.®
GARWOOD, Circuit Judge:

A |l ender brought suit to collect on guaranty agreenents signed
by three individuals as part of their investnent in an oil and gas
vent ur e. The guarantors brought cross-clains for fraud and
securities violations against the organi zers and pronoters of the
venture, raised suretyship and breach-of -contract defenses agai nst
the | ender, and brought countercl ains of breach of fiduciary duty,
breach of good faith, and negligence against the |ender. The
district court rendered summary judgnent agai nst the guarantors on
their counterclai ns and cross-clai nms, and granted summary j udgnent
in favor of the lender for the full anobunt of the guaranties. On
this appeal by the guarantors, we affirm

Facts and Proceedi ngs Bel ow

Energy Assets International Corporation (EAIC) was a publicly
held corporation that organized a joint venture in 1984 to
purchase, devel op, and resell oil and gas properties. It did so by
creating a new corporation, West Basins Exploration, Inc. (Wbex),
and of feri ng Webex stock for sale through a private placenent. The
price of the stock was $1 per share, and in purchasing the stock
i nvestors agreed to guarantee, severally, a part of Webex's |line of

credit proportionate to their ownership of Whbex's commobn st ock.

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



The noney borrowed by Webex and guaranteed by the investors was to
constitute 90%of the joint venture's operating funds; EAIC was to
contribute the remaining 10% as well as transfer sone of the oi
and gas prospects it then held to the joint venture i n exchange for
rei mbursenment of their cost. EAI C, the managing partner of the
venture, was to receive 55 percent of the profits over the
venture's 3-year term and Wbex the remai ning 45 percent.

Dougl as Cherry (Cherry) was a personal injury attorney who
i nvested i n Webex, allegedly on the advice of his accountant Carol
Cantrell (Cantrell) and on the representations of Fred Hof heinz
(Hof hei nz) and Donal d Rei ser (Reiser). Hofheinz was a director and
maj or shareholder of EAIC together wth Reuben Askanase
(Askanase), he held a controlling interest in EAIC through Fargo
Partnership (Fargo). Reiser was an officer of Tangent, a conpany
affiliated with EAI C

M chael Wiite (White) and Jonat han Cox (Cox) were two ot her
Webex i nvestors. Wiite was vice-president of EAICin 1984, and Cox
was his attorney. After the formation of Wbex, Wiite becane an
of ficer and chairman of the board of Webex. Cherry also becane a
Webex director.

All three of these investors signed irrevocabl e subscription
agreenents in July or August of 1984--Cherry for 500 shares of
Webex, White for 100, and Cox for 200. The subscription
agreenents, in addition to obligating the investors as guarantors,
provi ded that the i nvestor "further understands that the Webex Bank
Line will be further secured by a surety bond i ssued by a nati onal

i nsurance underwiter." On Cctober 31, 1984, Wbex and Figgie



Acceptance Corporation (Figgie) entered into a three-year credit
agreenent under which Figgie gave Wbex a revolving line of credit
with a $4 mllion ceiling. Wbex gave Figgie a prom ssory note
evi denci ng t he debt and, pursuant to their subscription agreenents,
Cherry, Wiite, and Cox signed guaranty agreenents for Figgie, also
dat ed Cct ober 31st, guaranteeing their portion of the debt.! Wbex
pai d $140,000 at closing as a premiumfor a surety bond. Figgie
had its affiliate Waite H Il Services hire third-party defendant-
appel l ee Energy Assurance Co. (now nanmed Wodsnall Financi al
Services, Inc., and hereinafter referred to as "Wodsnmall") to
i nvesti gate whet her Figgi e should nmake the bond itself (through an
affiliated conpany) or should seek out another surety. Wodsnall
reviewed financial information on EAIC and the joint venture and
concl uded that Figgie should make the bond. Figgie decided to do
so through its affiliate Colony Insurance Conpany (Colony).
Wodsmal | kept $20, 000 of Wbex's premium and Figgie split the
remai nder with Col ony.

Amid the sustained drop in oil and gas prices in the md-
1980s, the joint venture was a failure alnost from the outset.
Webex's draws on the line of credit consistently exceeded its
paynments of principal and interest, and its i ndebtedness to Figgie
grew steadily from1984 to 1987. In late 1986, Wiite resigned from

EAlI C and t he Webex board of directors, a decision he now cl ai nrs8 was

. In their subscription agreenents, investors agreed to
guarantee $1000 of debt for each share they purchased. Four
t housand six hundred shares of Wbex stock were sold, so the
shar ehol ders ended up guaranteeing 1/4600 of a $4 mllion credit
line for each share they owned.



pronpted by his realization that the venture was bei ng managed in
EAIC s interest and in the personal interests of Hofheinz and
Askanase, rather than in the Wbex sharehol ders' interests.

On January 30, 1987, Cherry sued EAIC, Wbex, the joint
venture, Hofheinz, and Askanase in state district court in Harris
County, Texas, alleging that he had been fraudulently induced to
i nvest in Wbex and guarantee Wbex's i ndebtedness.

Upon maturity of the note on COctober 31, 1987, at which tine
Webex' s i ndebt edness to Figgi e equal | ed approximately $3.6 m | 1ion,
Webex was unable to pay, and Figgie pronptly demanded paynent on
the guaranties fromthe Webex i nvestors. Apparently no surety bond
had been i ssued.? On Novenber 5, 1987, Cherry anmended his petition
in the state case to nane Figgie and others as defendants. On
February 4, 1988, Figgie commenced 18 separate collection suits in
the Eastern District of Virginia against the guarantors, including
Cox, Wiite, and Cherry. The cases were transferred on March 29,
1988 to the Southern District of Texas. On April 20, 1988, Cherry
filed a plea in abatenent in the federal suit, and al so offered an
affirmati ve defense and counterclaim alleging m srepresentations
and om ssions by Figgie in obtaining the guaranty. Al of the
collection suits in the Southern D strict of Texas were
consol i dated on June 13, 1988. Although Cherry's plea apparently
was not formally ruled upon, no further action was taken on
Figgie's suit against himfor the next twenty-two nonths.

On August 24, 1988, a group of Wbex investors including Cox

2 The only bond in the record is one dated March 3, 1988, well
after Webex's default.



and White filed an answer, countercl ai magai nst Figgie, and third-
party conplaint against EAIC and Wbex, alleging that those
entities had conspired to induce themto enter into the guaranty
agreenent through m srepresentations about the structure of the
investnment and marketing of the transaction. Through several
nmoti ons by EAI C and Webex for a nore definite statenent as required
by Federal Rule of Cvil Procedure 9(b), and several anmendnents by
the Webex investors, it was clarified that the investors were
bri ngi ng sharehol ders' derivative clai ns agai nst EAIC for breach of
fiduciary duty and negligence,® and were al so suing EAIC directly
for breach of the subscription agreenent, securities fraud under 15
US C 88 771 and 78j(b), securities fraud under section 33 of the
Texas Securities Act, Tex. Rev. Cv. Stat. Ann. art. 581-33 (Vernon
Supp. 1992), and statutory fraud under Tex. Bus. & Com Code 8§
27.01 (Vernon 1987). In addition, they alleged that EAIC and
Fi ggi e together had commtted common-|law fraud, civil conspiracy,
negli gent m srepresentation, and RICOvi ol ations under 18 U. S. C. 8§
1962(c) and (d). The investors also brought separate clains for
relief against Figgie. They argued that in continuing to lend
nmoney to Webex despite Webex's nonconpliance with the terns of the
credit agreenent, including the obligation to periodically furnish
financial statenents, Figgie (1) materially breached the guaranty
agreenent, releasing the investors fromall obligations, (2) was

guilty of negligence, and (3) breached the duty of good faith and

3 Webex was later substituted for the investors on the
derivative clains. The clains were dism ssed on August 29, 1990
for want of prosecution and are not a subject of this appeal.
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fair dealing owed to the Wbex investors.

By February 1990, all of the Wbex investors who had brought
those clainms had agreed to settle with Figgie and EAIC, except for
Cox and White. Followi ng a hearing on February 21st, the district
court issued an order directing that Cox and Wite take nothing
fromEAIC, and granting Figgie a judgnent agai nst Cox and White for
the full anobunt of the guaranties.*

At the sane hearing, the court announced that it would again
proceed with Figgie's suit against Cherry, which had been
informal |y abated pending the state court action. On May 4, 1990,
Cherry filed a cross-claimagainst EAIC and third-party conpl aint
against the joint venture, its pronoters, and other entities
i nvol ved, nanely Fargo, Hof heinz, Askanase, EAIC executive vice-
presi dent Donald Lehto (Lehto), Colony, and Wodsnall. Cherry
all eged violations of the registration and anti-fraud provisions of
the Securities Act of 1933, 15 U S.C. 88 77e, 77|, and 770, and of
the Securities Exchange Act of 1934, 15 U.S.C. 88 78j(b) and 78o;
violations of the registration and anti-fraud provisions of the
Texas Securities Act, Tex. Rev. Cv. Stat. Ann. arts. 581-7, 581-
12, and 581-33 (Vernon 1964 & Supp. 1992); breach of the
subscri ption agreenent; statutory fraud under Tex. Bus. & Com Code
§ 27.01 (Vernon 1987); common-law fraud; civil conspiracy;
negli gence; and violations of the Texas Deceptive Trade Practices
Act (DTPA), Tex. Bus. & Com Code Ann. § 17.46 (Vernon 1987). At

hearings in Septenber and October 1990, the district court granted

4 In the final judgnent issued on October 19, 1990, the anounts
were $224,496.99 from Cox and $119, 748.28 from Wi te.
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summary judgnent agai nst Cherry on his counterclai magai nst Figgie,
on his cross-claim against EAIC, and on all of his third-party
conplaints, and entered judgnent against Cherry and in favor of
Figgie in the amount of $559, 733.

Cox, White, and Cherry (Quarantors) bring this appeal.

Di scussi on

W review a summary judgnent de novo to determ ne whether,
when viewed in the light nost favorable to the party opposing the
nmotion, the record di scloses no genuine issue of material fact and
denonstrates that the noving party is entitled to judgnent as a
matter of law. Crenshaw v. General Dynam cs Corp., 940 F.2d 125,
127 (5th Cr. 1991). Sunmary judgnment is proper "against a party
who fails to make a showi ng sufficient to establish the existence
of an elenent essential to that party's case, and on which that
party will bear the burden of proof at trial." Celotex Corp. v.
Catrett, 106 S.Ct. 2548, 2552 (1986).

| . Guarantors' Third-Party Cains Against EAIC and the Oher
Pronoters

A.  Fraudul ent inducenent

The essence of the Guarantors' conplaint agai nst EAIC and t he
ot her pronpters is that the joint venture was concei ved and nmanaged
entirely for the benefit of the persons and entities who controlled
EAI C and Tangent, nanely Hof heinz, Askanase, Lehto, and Reiser
Specifically, the Guarantors suggest that by transferring worthl ess
or high-risk properties to the venture, these persons could recoup
their costs and spread the risk over all the Wbex investors. The

Guarantors contend that the true purpose of the venture was



conceal ed fromthemthrough a nunber of material om ssions fromthe
Confidential Menorandum gi ven to prospective Wbex investors, and
t hrough oral m srepresentations by the Wbex pronoters.

Cherry alleges that sonme of the oil and gas prospects
designated for assignnment to the joint venture were ones that
Hof hei nz, Askanase, and Lehto had previously attenpted to devel op
through other entities in which they held substantial interests,
nanmely Al l egro Exploration, Inc. (Allegro) and Northstar Resources,
Inc. (Northstar), and that the Menorandumfailed to disclose that
t hese were high-risk "wildcat" areas. Cherry alleges that Sohio
Pet r ol eum Conpany ( Sohi 0), engaged in a joint venture with Al l egro,
had begun to abandon | eases in a region called the Salinas Valley
pl ay after consi derabl e expenditures there had failed to yield any
production, and that Northstar assuned sone of those |eases. He
further contends that Northstar did not have enough noney to pay
the delay rentals on all of those prospects, that Wbex was forned
in part to assune these obligations, and that sone | eases fromthe
Salinas play were transferred to the EAl CWbex joint venture. Cox
and Wiite contend that the Gatchell Channel and Schutti Shot
prospects were ones that EAIC had al ready deci ded to drop. Cox and
White further claimthat they were told that sone of the prospects
to be transferred to the venture had already been presold, i.e.,
that buyers had already conmitted to buy them from the venture.?®
The Quarantors also point to the Menorandum s statenent that the

prospects would be transferred to the venture "at cost," claimng

5 This representation, |like nmany of the ones alleged, was nade
to Cox only indirectly, through Wite.
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that it msleadingly inplied a bargain when in fact the narket
val ue for sone of the prospects had fallen bel owtheir cost basis.
Cherry notes that the Menorandumfailed to divul ge that sone of the
prospects that were to be transferred to the venture produced
"heavy" oil, which is nore expensive to refine and thus nore
vul nerable in a weak market.

The Quarantors claimthat although the Menorandum noted the
joint venture's plan to reassenble a team of geol ogi sts previously
used by Allegro, and provided detailed information about the
results obtained by that teamfor Allegro (mainly dry holes), it
failed to explain that this history would adversely affect the
mar ketability of the joint venture's prospects.

Cox and Wite contend that there were other conflicts of
interest, inadditionto the pronoters' financial stake in deciding
whi ch prospects would be transferred to the venture, that the
Confidential Menorandum failed to disclose: t hese included the
significant investnents in EAIC by Wbex presidents Lehto and
Thomas Martin (Martin), and a plan to place Wbex funds in Texas
Ameri can Bank as conpensati ng bal ances for | oans to other entities.

The Guarantors also all claimthat they detrinentally relied
upon t he pronoters' characterization of the investnent as a speci al
deal that was being offered only to EAIC i nsiders and that prom sed
profits with little or no risk. They contend that Hofheinz and
Askanase told them that the |lender had agreed to look first to
Webex, then to the assets acquired by the joint venture, and
finally to EAIC for repaynent, so that the investors' guaranties

were virtually riskless. Cox and Wiite claimthat the pronoters
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indicated that EAIC would see to it that the i nvestors woul d never
be called upon to pay on the guaranties. Cox and Wite also claim
that the Menorandum i naccurately characterized the California gas
mar ket as "very strong and stable.”

Finally, Cherry contends that Hof heinz and his affiliates were
secretly paying Cherry's accountant Cantrell a conmmssion to
reconmmend their investnents, and that Cherry's reliance on
Cantrell's recomendation, which he believed represented her
i ndependent and di sinterested assessnent, was therefore
fraudul ently i nduced.

1. Federal securities |aw

O their fraud clainms based on federal securities |aw, the
Guarantors press in this appeal only their argunent under section
10(b) of the Securities Exchange Act of 1934, 15 U S.C. 8§ 78j(Db),
and SEC Rul e 10b-5 pronul gated thereunder, 17 C F.R 8§ 240. 10b-5.

In order to establish a violation of Rule 10b-5, a plaintiff
nmust show

"(1) a msrepresentation or omssion or other fraudul ent

device; (2) a purchase or sale of securities in connection

wth the fraudulent device; (3) scienter by defendant in
maki ng the m srepresentation or omssion; (4) materiality of
the m srepresentation or om ssion; (5) justifiablereliance on
the fraudul ent device by plaintiff (or due diligence against
it); and (6) damages resulting fromthe fraudul ent device."

Fine v. Anerican Sol ar King Corp., 919 F. 2d 290, 294 (5th Cr

1990) (quoting Warren v. Reserve Fund, Inc., 728 F. 2d 741, 744

(5th Gr. 1984)), cert. disnissed sub nom Hurdman v. Fine,

112 S.C. 576 (1991).

Information is "material"” for purposes of a 10b-5 action if a
reasonable investor would view it as significantly altering the
total mx of information avail able concerning the value of the

security. Securities & Exchange Conmm ssion v. Fox, 855 F.2d 247,
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252 (5th Gr. 1988). Materiality is a mxed question of |aw and
fact, TSC I ndustries, Inc. v. Northway, Inc., 96 S.Ct. 2126, 2132-
33 (1976), and though ordinarily a determnation for the jury, a
m sstatenment may be immaterial as a matter of lawif the facts are
so obviously wuninportant to an investor that reasonable m nds
cannot differ on the question of materiality. Huddleston v. Hernman
& MaclLean, 640 F.2d 534, 544 n.14 (5th Cir. Unit A 1981), aff'd in
part and reversed in part on other grounds, 103 S.C. 683 (1983).
For the nost part, the statenments or om ssions relied upon by the
Guarantors are not msrepresentations at all; to the extent that
the Guarantors have identified statenments or om ssions with sone
potential to mslead, the alleged msrepresentations are not
significant enough that a reasonable juror could regard them as
significantly altering the total m x of information about the Wbex
i nvest nent .

Regardi ng the prospects that were to be transferred to the
joint venture, the Confidential Menorandumli sted each prospect and
the costs attributable thereto through June 30, 1984. Once
i nvestors were told which prospects were to be transferred and the
cost of each, the full and fair disclosure sought by the securities
| aws had been achieved. The investors' failure to ascertain
whether or not the listed prices were favorable cannot be
attributed to a msrepresentation by the borrowers, especially
when, as here, the only alleged msrepresentation is the true
statenent that the prospects were to be transferred "at cost."
Moreover, the CGuarantors tendered no evidence of the prospects’

mar ket value in 1984 that would support the conclusion that the
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val ue was below the cost basis. The Menorandum al so did not
i ndi cate that any prospects had been presold; it nerely listed the
conpani es that had purchased prospects fromAl | egro, and indicated
that in addition EAIC had "been approached by several new
prospective purchasers.” |If the pronoters made a nore definite
representati on about prospective purchasers, it was an oral one,
and the Quarantors in their subscription agreenents expressly
di savowed any reliance on representations other than those in the
Menor andum and attached exhibits. The Menorandum further stated
that since EAICitself had not conducted any prior operations, the
results of the Allegro exploration staff were the best avail able
track record for investors to exam ne. It then gave a table
showi ng the prospects in California and Col orado that All egro had
sold, the sales price for each, the cost for each prospect, the
drilling costs for carried wells, and the results for the wells
(primarily dry holes). To further include in the Menorandum
specul ation about how this performance history would affect
marketability of the joint venture's prospects is beyond the
requi renents of the securities |aws.

The only concrete allegations of this nature nmade by the
GQuarantors are that the Confidential Menorandumfailed to disclose
that specific prospects had already been rejected by EAI C or one of
the affiliated ventures. In support of his contention that the
Salinas Valley acreage was such a prospect, Cherry furnished an
affidavit from a manager wth Sohio during the 1983-84 joint
venture between Sohio and Allegro. The affiant stated that in his

opinion, after the initial well in the Salinas Valley had been
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drilled, tested, and abandoned by Sohio in 1983, Sohi o believed the
area was not prom sing for further devel opnent and did not expect
to recover its costs by selling the prospect to another conpany.
However, Lehto testified in his deposition that only a very smal
portion of the Salinas Valley acreage held by Sohi o wound up in the
EAl C-Webex joint venture; he stated that the renmainder was not
regarded as viable and was | et go. There was no contrary evi dence.
And, the GQuarantors have offered no proof that the particul ar
acreage transferred to the joint venture had been deened wort hl ess.
Moreover, the transfers appear to have been deci ded upon and made
in 1985, after the Whbex venture was al ready a goi ng concern and
Cherry had already commtted hinself as a guarantor. There is no
contrary evidence. And, Cherry has not produced any evi dence that
there were any plans for the Salinas Valley prospects at the tine
of his investnent that were concealed fromthe investors.

Cox and Wiite's contention about the Gatchell Channel and
Schutti Shot prospects is based on an EAICinternal prospect review
dated July 9, 1984. For both prospects, the report recomends that
EAI C not spend further noney trying to develop them it suggests
that EAIC either find a driller and retain a small carried
position, or drop the prospect. According to the EAI C Wbex joint
venture agreenent, which was attached as an exhibit to the
Confidential Menmorandum the total cost of all the prospects to be
transferred fromEAIC to the venture was approximately $170, 000.
Conmbi ned, the Gatchell Channel and Schutti Shot prospects
represented only $946 of that total. Lehto testified that

acqui sition of those prospects for a very small investnent, in the
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hopes of finding sonmeone to drill the prospects w thout cost to the
joint venture, was a reasonable business decision. Even if this
busi ness strategy were the type of information that woul d have been
considered inportant by the average investor, the information
regarding these two mnor prospects does not significantly alter
the total mx of information in the Confidential Menorandum and
does not support Cox and White's theory that the joint venture was
a schene by EAIC to get out from beneath its wunprofitable
i nvest ments.

The specific conflicts of interest alleged by Cox and Wite
are simlarly incapable of supporting a 10b-5 cause of action. The
factual basis for the conflicts is that Martin, the president of
Webex at its formation in Cctober 1984, had borrowed $10, 000 from
Fargo and used the noney to purchase EAIC stock, and Lehto,
Martin's successor, held a warrant giving himthe right to purchase
$375,000 in shares of EAIC. The Confidential Menorandum had a
separate section entitled "Conflicts of Interest,” in which it
stated that although as Managi ng Venturer EAIC had a duty to deal
fairly with Webex, in sone situations the interests of EAIC and
Webex m ght diverge. It noted that several individuals who had
expressed interest in becomng Wbex shareholders were also
sharehol ders in EAIC, including Hof heinz and Askanase, who held a
controlling interest in EAIC. The Menorandumfurther noted that in
t he event any Whbex board nenber or officer was also an EAIC
sharehol der, there existed a potential conflict of interest, and
that prior to the formation of the Wbex board, a full description

of the candi dates would be circul ated, and any potential conflicts
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di scussed. Cox and Wite allege that they were never infornmed of
Martin's or Lehto's holdings. For a Rule 10b-5 cause of action,
however, they need to denonstrate a material representation that
was fal se when nmade and that induced their investnent in August
1984. Instead, they have at best alleged (w thout any supporting
evidence of the information that was distributed when Martin or
Lehto was elected) that EAIC, at a tinme subsequent to their
investnment, failed to conply with a representation inits offering
menor andum Moreover, since EAIC fully apprised them in the
Menor andum of the possibility of conflicts of interest, they have
not shown that their investnent was induced by a material
nm srepresentation.®

The GQuarantors' clains that the investnent was presented to
them as one that was virtually riskless are contrary to the
Confidential Menorandum which stated in bold capital letters on
t he cover that "purchase of common stock in this enterprise and the
proportionate guarantee of the credit line of this enterprise
i nvol ve a high degree of investnent risk and are suitable only for
a person of substantial neans who has no need for liquidity in his
investnment." A section of the Menorandum entitled "Certain R sk
Factors" further warned of the speculative nature of oil and gas
operations, and cautioned that participation in the venture was
i ntended "only for persons who are sophisticated investors able to

evaluate the risks involved and who can afford to lose all, or

6 Cox and White have offered absolutely no evidence in support
of their contention that Wbex funds were deposited at Texas
Aneri can Bank as conpensating bal ances for | oans to Hof heinz's and
Askanase's ot her business interests.
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substantially all, of their investnent." Mor eover, we do not
believe that any investor could have reasonably relied upon a
representation that this investnent, in which investors put up only
$1 for a 1/4600 share in 45 percent of a $4 mllion venture, was
ri sk-free. The specific msrepresentation alleged by the
Guarantors--that the |lender had agreed to ook to joint venture
assets and to EAIC before attenpting to coll ect on the guaranties--
is contrary to the facially unqualified guaranty agreenents si gned
by all three Guarantors.

In support of their claimthat the Menorandum m srepresented
the strength of the California gas market, Cox and White point out
that the Menorandum neglected to nention oil prices' dramatic
ef fect on natural gas consunption, the recent availability of |arge
anounts of cheap hydroel ectric power fromthe Pacific Northwest,
t he exi stence of only two primary pipeline conpanies in California,
and a then-pending regulatory matter before the California Public
Uilities Conm ssion. The part of the Confidential Menorandum on
which this theory is predicated is the single statenent that
prospective purchasers were "especially interested in natural gas
prospects in California because the market for gas is very strong
and stable in California." This statenent, even if read to contain
an inplicit prediction that the stability of the California market
woul d help to ensure its continued strength, does not rise to the
| evel of a securities violation. Although we have recogni zed t hat
predictions may be actionable if "false"--judged by whether the
prediction suggested reliability, whether it was nade in good

faith, whether it bespoke caution, and whether it had a sound
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factual or historical basis, Isquith v. Mddle South Uilities,
Inc., 847 F.2d 186, 203-04 (5th Cr.), cert. denied, 109 S.Ct. 310
(1988)--the prediction in this instance is not actionable under
those criteria. It was a single, rather vague statenent couched
anong numer ous war ni ngs about the riskiness of this investnent. 1In
addition to the warnings nentioned above, the section of the
Menor andumon ri sk factors al erted prospective i nvestors i n general
terms to the risks of regulatory action, availability of pipeline
facilities, and the | evel of supply and demand for oil and gas.
Finally, Cherry has failed to nake out a cause of action based
on the all eged ki ckbacks paid to Cantrell by EAI C or the individual
pronoters. There was testinony that in 1984 Cantrell referred
custoners to Reiser, and that Reiser paid Cantrell a comm ssion
each tinme one of those custoners invested in a Tangent program
Cantrell stated in her bankruptcy proceeding that Reiser would be
listed as the selling representative on such sales, and that he
woul d split with her the comm ssion he received. She admtted that
she did not informher clients of this arrangenent and that she and
Rei ser disqguised the paynents as accounting fees rather than
comm ssions. Although there was testinony that Cantrell received
a comm ssion for Cherry's investnent in a Tangent programin 1984,
it was not the Webex venture; neither Reiser nor Cantrell testified
to the paynent of any conmm ssion in connection wth the Wbex
i nvest nent . | ndeed, since Tangent was not part of the Wbex
venture, it seens unlikely that Reiser would have received a
commssion to split with Cantrell wunder the arrangenent as

described in the testinony. Moreover, Cherry's effort to hold EAIC
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or the other pronoters vicariously liable for a securities
violation by Cantrell fails because he has not identified any
particul ar m sstatenent about the Whbex venture made to him by
Cantrell
2. Oher theories

Guarantors alternatively argue that the previously discussed
statenents and om ssions give rise to liability under a theory of
common- | aw fraud, under the Texas Securities Act, under the Texas
DTPA, under Texas statutory fraud, or under a theory of negligent
m srepresentation. Qur holding that the Guarantors have failed to
denonstrate any material representation nmade to themthat was fal se
or msleading forecloses liability under all of these theories as
well. See DeSantis v. Wackenhut Corp., 793 S.W2d 670, 688 (Tex.

1990) (listing the elenments of common-law fraud, including "a
material m srepresentation, which was false"), cert. denied, 111
S.C. 755 (1991); Tex. Rev. Cv. Stat. Ann. art. 581-33(2) (Vernon
Supp. 1992) (inposing liability for offering or selling a security
"by nmeans of an untrue statenent of a material fact or an om ssion
to state a material fact necessary in order to nake the statenents
made . . . not misleading"); MCrea v. Cubilla Condoni ni um Corp.

685 S.W2d 755, 759 (Tex. App.--Houston [1st Dist.] 1985, wit
ref'dn.r.e.) ("[FJor a party to have a m srepresentati on cause of
action under the DTPA, the msrepresentation nust have been
material to the transaction."); Haralson v. E F. Hutton G oup,
Inc., 919 F.2d 1014, 1025 & n.4 (5th Cr. 1990) (Tex. Bus. & Com

Code Ann. 8 27.01 inposes the sanme requirenent of materiality as

comon-|law fraud); Federal Land Bank Association of Tyler wv.
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Sl oane, 825 S. W 2d 439, 442 (Tex. 1991) (Texas cause of action for
negligent msrepresentation is based on Restatenent (Second) of
Torts 8 552, which inposes liability on one who "supplies 'false
information'").

B. Registration requirenents under state |aw

Cherry argues that EAICfailed to establishits entitlenent to
an exenption from the Texas Security Act's registration
requi renents. However, the uncontroverted evidence, contained in
an affidavit by Hofheinz, was that the Wbex offering involved no
public solicitation or advertising and that it was offered to fewer
t han 35 persons. Hof heinz al so stated that all investors were
ei ther stock market professionals, were connected to EAIC, or had
sone personal connection to EAIC personnel and represented
t hensel ves as persons of econom ¢ neans and i nvest nent experience.
These facts would exenpt the transaction fromregistration under
Tex. Rev. Cv. Stat. Ann. art. 581-5(1)(a) (Vernon Supp. 1992).

C. Breach of contract

Cox and Wihite claim that EAIC breached the subscription
agreenent by failing to obtain a surety bond. Al t hough, as
previously nmentioned, the subscription agreenent did contain a
cl ause providing that the investor understood that the Wbex bank
line was to be secured by a surety bond, we do not read this clause
to contain a promse by EAIC to the investor-guarantor. A surety
bond woul d have been for the benefit of the | ender; the anmounts now
owed Figgie by the Guarantors as a result of their investnent would
be owed to the surety if one had been obtai ned. The Sharehol ders

Agr eenent between Webex and the Guarantors stated:
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"I'f required, the borrowing of the Conpany wll be

further guaranteed by third parties, which guarantee nmay

be in the formof a surety bond . . . . To secure any

surety bond, each Shareholder agrees to furnish the

Conpany, the Bank generating the Webex Bank Li ne and any

such third party wth such Shareholder's confidential

financial statenent."

Gven this language in the Shareholders' Agreenent, the npst
pl ausi bl e function of the clause in the subscription agreenent is
to evidence the investors' awareness that a surety bond for the
| ender would be sought and their willingness to cooperate in its
procur enent .

In affidavits filed in opposition to Figgie's notion for
summary judgnent, Cox and Wi te suggested that the significance of
the representation was its assurance to investors that the Wbex
venture would be reviewed by an independent national 1nsurance
underwiter. They stated that had they been inforned that no bond
would be supplied, they would not have signed the guaranty
agreenents. In a separate affidavit, Cox indicated that the
know edge that the proposed surety was a Figgie affiliate would
have been inportant to himin deciding whether to invest in Wbex.
These argunents are not persuasive because the subscription
agreenent does not purport to say that an independent entity had
reviewed the investnent; it is difficult to see what assurance an
i nvestor woul d derive fromthe possibility that at sone point after
he had signed an irrevocable subscription agreenent, a national
underwriter would exam ne the investnent. At best, Cox and Wite
m ght be stating another claimof msrepresentation, yet they do

not even suggest that EAIC did not believe in August 1984 that the

| ender would seek a surety bond. All of the evidence, including
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EAI C s subsequent paynent of $140, 000 of Webex funds as a prem um
for a surety bond, indicates the contrary.

D. Fraud cl ai magai nst Wodsnal |

Whodsmal | is an i nsurance and surety bond broker whose role in
the transaction was |limted to acting as a broker in arranging
financing for the Webex venture. Wodsmall was approached in 1984
by certain officers and directors of EAIC Whodsmal | sought
financing for the venture from Figgie, and at Figgie' s request
collected financial data on the venture and on the individua
investors. The ultimate decisions of whether to fund the venture
and whether to obtain a surety bond rested solely with Figgie.

Cherry alleges that inits investigation Wodsnall|l reached t he
conclusions that poor prior performance by EAIC technical staff
woul d create problens in trying to market Wbex prospects, and that
an independent program nonitor for the venture would be very
val uable to the underwiter. Cherry contends that in failing to
see that this information was conmunicated to Whbex investors,
Wodsmal | committed or aided common-| aw fraud or a deceptive trade
practice. W held in part I (A that the evidence woul d not sustain
a finding that the sales of the Webex securities to these investors
were effected through fraud or deception; this necessarily
forecl oses the argunent that Wodsnall aided EAIC in one of these
of fenses. Furthernore, because Wodsnall acted only as a broker
bet ween EAI C and Figgie, and played no part in the solicitation of
i nvestors for Wbex, we find no conceivabl e grounds to i npose upon
Wodsmal |l a duty of disclosure to investors. By Cherry's own

adm ssi on, Whodsnmal |l nade no representations to him W therefore
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likewise reject Cherry's claim that Wodsnmall independently
commtted fraud or a deceptive trade practice.
1. Figgie's Suit Against the Guarantors

The Guarantors' argunents to resist Figgie' s collection suit
fall into three categories: al l eged breaches of the guaranty
agreenents, alleged material nodifications of the underlying credit
agreenent that excuse perfornmance by t he guarantor under common-| aw
principles, and all eged breaches of a duty of good faith and fair
dealing. In addition, the Guarantors argue that the district court
erred in failing to reduce Figgie' s judgnent against them by
$500, 000, which Figgie recovered from EAI C under a rei nbursenent
agr eenent .

A. Breach of the guaranty agreenents

The GGuarantors' breach-of-contract argunments focus on two
provisions of the guaranty agreenents they entered into wth
Figgie. Paragraph 4 states that Figgie "may renew, extend, nodify,
change or waive the tinme of paynent and/or the manner, terns or
pl ace of paynent, and may upon prior witten notice to and witten
consent from Guarantor, renew, extend, nodify or waive any part of
any ot her obligations referenced in this Guaranty w thout effecting
[sic] the Guarantor's liability under this Guaranty." Paragraph 6
states that Figgie "agrees that upon the occurrence of an Event of
Default as defined in the Prom ssory Note or Credit Agreenent, it
shall imediately notify Guarantor in witing."

The Quarantors first argue that Whbex continually failed to
make tinely interest paynents, which constituted an Event of

Default under the credit agreenent, yet Figgie failed to notify the
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Guarantors as required by Paragraph 6 of the guaranty agreenents.
Events of Default are defined in Article VII of the credit
agreenent between Figgie and Webex; section 7.01(a) lists events
that constitute Events of Default if not cured within 30 days after
witten notice from Figgie to Wbex, and section 7.01(b) lists
events that "shall al so be deened to constitute an Event of Default
wthin this Agreenent." One of the events listed in section
7.01(b) is that Webex "shall default in the making of any paynent
of principal or interest when due on any debt owed to [Figgie]."
The Guarantors argue that Figgie therefore breached Paragraph 6 of
the credit agreenent and, under the basic principle that a party
cannot recover on a contract after materially breaching it,’ should
now be precluded fromcollecting on the guaranti es.

The record reveals that although sone of Wbex's quarterly
interest paynents to Figgie were not paid on the first of the
mont h, as specified in the credit agreenent, they were all paid in
the nmonth they were due, and Figgie accepted them as tinely.
Readi ng Paragraph 6 in conjunction with Paragraph 4, we find it
hi ghly doubtful that Figgie's duty to notify the Guarantors was
intended to be triggered by technical Events of Default such as
this one. Paragraph 4 gives Figgie the right, w thout notice to
the Quarantors, to waive or nodify the tinme allowed Wbex for
i nterest paynents. Here, insofar as the record reflects, Figgie

did not even expressly nmake this type of a nodification of the

! See, e.g., Carr v. Norstok Building Systens, Inc., 767 S. W 2d
936, 939 (Tex. App.--Beaunont 1989, no wit); Joseph v. PPG
| ndustries, Inc., 674 S.W2d 862, 867 (Tex. App.--Austin 1984, wit
ref'd n.r.e.).
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agreenent?® it sinply accepted individual |ate paynents.

Even if we accepted the reading of the two cl auses suggested
by the Guarantors' argunent, i.e., that Figgie was entitled under
Paragraph 4 to accept the late paynents wthout resorting to its
contractual renedies, but was still obligated under Paragraph 6 to
notify the Guarantors of this fact, we would be unable to find that
Figgie's nonconpliance excused the Guarantors from their basic
obligation to guarantee Wbex's performance on the note. It is a
prerequisite to the renmedy of excuse of performance that the
covenants in the contract be nutual |y dependent prom ses. Hanks v.
GAB Business Services, Inc., 644 S . W2d 707, 708 (Tex. 1982)
Al t hough reciprocal promses in a contract are presuned to be
mut ual | y dependent absent intentions to the contrary, Dallas Market
Center v. The Swing, Inc., 775 S.W2d 838, 842 (Tex. App.--Dallas
1989, no wit), the relation of the covenant to the overall
contract may furnish evidence of a contrary intention. See Hanks,
644 S.W2d at 708 (when a covenant goes only to part of the
consi deration on both sides and a breach may be conpensated for in
damages, it is to be construed as an independent covenant if the
expressed intent of the parties permts that construction); Hanpton
V. Mnton, 785 S.W2d 854, 857 (Tex. App.--Austin 1990, wit
deni ed) (performance is excused when the other party's breach is

"of such materiality as to indicate an intention to repudi ate the

8 Section 8.10 of the credit agreenent requires an anendnent or
wai ver to be evidenced by a witten instrunent signed by the party
agai nst whomenforcenent of the change i s sought. Figgie delivered
no such signed witing to Webex. Thus, Figgie's acceptance of |ate
paynments did not constitute a nodification of the contract.
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contract"); Greenstein v. Sinpson, 660 S.W2d 155, 160 (Tex. App.--
Waco 1983, wit ref'd n.r.e.) (covenants are nutually dependent,
maki ng excuse-of - performance defense available, only when "each
covenant is such an indispensable part of what both parties
intended that the contract would not have been nmade with the
covenant omtted").

The guaranty agreenents in this case indicate that the
prom ses at issue here, at |east as regards reporting this
character of late interest paynent, were not nutually dependent
covenants. The agreenents state on the first page that the
investor deens it in his interest that Figgie | end noney to Wbex,
and that he understands that Figgie is willing to do so only upon
certain terns and conditions, including the investors' pro rata
guaranty of Whbex's performance. The agreenents then state that
"Now, therefore, the undersigned, hereby agrees as follows:" and
list the various promses, including that "[f]or the valuable
consideration, set forth above . . . +the wundersigned hereby
unconditionally and absol utely guarantees the faithful and pronpt
performance by Wbex of the GQuaranteed Portion of Wbex's

obligations . (enphasi s added). Paragraph 6 is the only one
of the listed agreenents inposing an affirmative obligation on
Fi ggi e. And it nust be read in context wth paragraph 4. The
agreenents are signed only by the Guarantors, not by Figgie. By
their ternms, then, the agreenents |ist the obligations of the

Guarantors given in exchange for Figgie's extension of credit to
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Webex. °

Cl auses |i ke Paragraph 6 enbody an inportant protection for
guar ant ors. They ensure that, when a default has occurred, the
guarantor has an opportunity to cure it by nmaeking the paynent and
thereby forestalling acceleration of the note, or if acceleration
has occurred, that the guarantor can i mredi ately pay the debt and
exercise his right of subrogation before the debtor's financia
position further deteriorates. In the present context, to view
this clause, so far as it applies to the late interest paynents
that Figgie was enpowered to wai ve under paragraph 4, as not being
mut ual | y dependent with the basic obligation to guarantee the debt,
however, effectuates the general rule regarding necessity to
provide notice: although failure by a creditor to provide notice
of default may reduce or defeat his ability to recover, the
guarantor is released only to the extent that he was prejudiced or
damaged by the lack of notice. 38 Am Jur. 2d Cuaranty 8§ 107
(1968) .

In this case, no consequences to the debtor or the GQuarantors

arose fromthe tardiness of the interest paynents. Any violation

o The arguabl e breach of Paragraph 6 by Figgie is not conparable
to the breach found to be of a "material provision," in Premer
Bank, National Association v. Msbacher, 959 F.2d 562 at 567 n.2
(5th Gr. 1992). In that case, the breached provision prohibited
the creditor fromagreeing to any nodification of any obligation of
a party to the agreenent without the prior witten consent of the
guarantor. See id. at 566-67. Here, by contrast, the provision
dealt only with notice follow ng an event of default by the debtor
(under a credit agreenment in which "event of default" was defined
very expansively). The protection that the clause provided to the
creditor was not the basic right to consent to nodifications to the
agreenent, but nerely the chance to take steps to protect itself
after default. See infra.
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of paragraph 6 in regard thereto was immterial here. To allow
Paragraph 6 to release the Wbex investors from their entire
obl i gati on, when no harm resulted from Figgie's alleged
nonconpliance on this matter, and when the clause's inclusion in
t he guaranty agreenent was not such as to nake the covenant in this
respect a nutually dependent one with the basic obligation to
guar antee t he debt, woul d expand the cl ause dramatically beyond its
ordinary and intended scope. Even wunder the principle of
strictissim juris, mandating a strict construction in favor of the
GQuarantors,® we cannot hold that this character of possible
vi ol ati on of Paragraph 6 under these circunstances woul d excuse the
Guarantors' perfornmance.

The CGuarantors argue that they were harnmed by the |ack of
notice of late interest paynents because Figgie's notification
responsi bilities under Paragraph 6 al so served the cruci al purpose
of alerting them to any deterioration in Wbex's financial
condition. They argue that they were danaged by Figgie's failure
to give notice because, had they known of Wbex's difficulty in
maki ng i nterest paynents on tine, they could have taken action as
Webex sharehol ders to curtail Wbex's draws on the line of credit
and check the increase in their liability on the guaranties. In
the present context, this argunent is not persuasive. Both Wite
and Cherry were involved in the Whbex venture at the outset
serving on its board of directors, and Wite was a Wbex officer

until late 1986. It is not plausible that Paragraph 6 served the

10 See McKnight v. Virginia Mrror Co., 463 S. W 2d 428, 430 ( Tex.
1971).

28



role of keeping themabreast of Wbex's financial condition. They
are, in effect, conplaining of the unchecked progress of Wbex
policies that they may have hel ped to i npl enent and were certainly
inapositionto influence. C. Federal Deposit I|Insurance Corp. V.
Col eman, 795 S. W 2d 706, 709 (Tex. 1990) (observing that guarantors
who held controlling interests in the debtor "were fully able to
protect thenselves fromany increased liability resulting from a
decline in the market value" of the collateral).

The Guarantors also allege that Figgie failed to notify them
of an Event of Default under section 7.01(b)(4) of the credit
agreenent, which states that an Event of Default occurs if Wbex
"shall be unable, or admt in witing its inability to pay its
debts as they mature."” The Quarantors point out that as early as
1985, it becane clear to Figgie that Wbex was struggling and was
able to pay its debts only through further draws on the |ine of
credit. They do not, however, refer to any actual failure by Webex
to pay its debts to other entities, or to any collection efforts by
such entities. The CGuarantors are essentially arguing that an
Event of Default under section 7.01(b)(4) could arise solely from
Figgie's concern about Wbex's condition, even if not acted upon.
Such a construction would be at odds with other provisions of the
credit agreenent. For instance, although section 3.06 gave Figgie
the right to refuse further advances under the |ine of credit if,

inits "sole determnation," a "material adverse change" in Wbex's
financial condition had occurred, the role of that clause was to
give Figgie discretion to halt advances. The Guarantors are

arguing that despite Figgie' s decision not to halt advances, an
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Event of Default occurred and, necessarily, all of the attendant
consequences under the credit agreenent foll owed. One of these was
that Figgie's obligations were imediately and automatically
term nated unless and until reinstated by Figgie in witing.! To
give section 7.01(b)(4) this construction would be essentially
i nconsistent with the discretion afforded Figgie by section 3. 06,
and woul d al so place a start-up venture such as Wbex in a nearly
i npossi ble position.'2 W therefore reject this interpretation.
Finally, the Guarantors allege that Figgie breached Paragraph
4 of the credit agreenent by waiving material provisions of the
credit agreenent wi thout notice to or consent fromthe Guarantors.
Section 7.01(a) provides that if Wbex defaults in any nmateria
respect in the performance of any of its covenants under the
guaranty agreenent, then such failure shall be deened an Event of
Default if not cured wthin 30 days after witten notice by Figgie
to Webex. Sections 5.02 and 5.04 of the credit agreenent required
Webex to submt quarterly financial statenments and "no defaul t”
certificates. Based on the absence of several of these docunents
in Figgie's files, the Guarantors argue that Figgie unilaterally

wai ved or nodified those requirenents in violation of Paragraph 4.

1 Section 7.02(b) provided that upon the happeni ng of any Event

of Def aul t, Figgie's obligations would "imediately and
automatically cease and term nate unless and until [Figgie] shal

reinstate the sanme in witing." The inclusion of the word
"imrediately" in this clause offers further evidence that the
parties contenplated that Events of Default would be concrete
events, not the type of general, increnental financial decline

relied upon by the Guarantors.

12 The Confidential Menorandumnoted that it was expected that in
the first years of the venture, Wbex would operate at a | oss.
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Al so, they all ege that Webex suffered a "material adverse change in
condition," as defined in section 5.05, but never submtted a
statenent describing such change to Figgie, as required by that
section. They do not allege that Figgie ever gave the witten
notice to Wbex required to neke those occurrences Events of
Def aul t.

The record does not reflect, and the Guarantors do not all ege,
that Figgie ever indicated to Wbex that the requirenents of
sections 5.02, 5.04, or 5.05 were waived or nodified. The
Guarantors appear to be relying on what was at nost nonenf orcenent.
Figgie had the right under the credit agreenent to give witten
notice to Whbex upon failing to receive any such statenent, and
then resort to acceleration or other renedies if the probl em was
not cured in 30 days. However, nothing in the contract as witten
suggests that Figgie was obligated to follow that course. | f
Figgie nerely declined to avail itself of a particular renedy, as
it had discretion to do under the contract, and never relinquished
that renedy as to any future violations, we fail to see how Figgie
nodified the contract or waived Wbex's obligations.?® The
Guarantors simlarly note that under section 8.01 Wbex granted
Figgie a security interest and agreed to provide Figgie wth
docunents required by Figgie to perfect the security interest, but

that Figgie never acted to perfect the security interest. Again,

13 Section 8.06 of the credit agreenent stated that "[n]o course
of dealing on the part of [Figgie] . . ., nor any failure or del ay
by [Figgie] with respect to exercising any of its rights, powers or
privileges wunder this Agreenent, the Note or the GQuaranty
Agreenents shall operate as a waiver thereof."”
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no wai ver or nodification has been shown.

B. Common-|aw suretyshi p defense

The Quarantors argue that even if this inactivity by Figgie
did not constitute a breach of the guaranty agreenents, it
materially altered the terns of the underlying debt arrangenent,
excusing the Guarantors fromtheir obligation. Under the conmon
| aw, guarantors may invoke a suretyship defense of material
alteration of contract: "if the creditor and principal debtor vary
inany material degree fromthe terns of their contract, then a new
contract has been forned and the guarantor is not bound to it."
Vastine v. Bank of Dallas, 808 S.W2d 463, 464 (Tex. 1991) (per
curiam); United States v. Vahlco Corp., 800 F. 2d 462, 465 (5th Cr
1986) .

Initially, we note that, unlike the situation in Vastine, the
agreenent between the creditor and Guarantors in this case did
aut hori ze nodifications of the underlying credit agreenment on such
matters as tine of paynent (Paragraph 4). W cannot regard the
remai ni ng conpl ai ned of matters, such as failure to take action to

strictly require the subm ssion of financial statenents and "no
default" certificates, as altering the Guarantors' obligation to
any material degree. Although in McKnight v. Virginia Mrror Co.,
463 S.W2d 428 (Tex. 1971), the Texas Suprene Court did rel ease a
guarantor because of sonewhat simlar violations--failure to
require weekly paynents and inventories--in that case those

conditions were affirmatively i nposed on t he guarant eed creditor by

the express terns of the guaranty itself.
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C. Affirmative clainms against Figgie

The Guarantors further argue that the district court erred in
granting summary judgnent against them on their counterclains
agai nst Figgie because the conduct described above, especially
Figgie's failure to perfect its security interest in Wbex's
assets, assertedly violated a duty of good faith and fair dealing
or constituted negligence. They argue that Figgie' s willingness to
continue to permt draws on the line of credit despite Wbex's
obviously dire financial condition showed a bad-faith or negligent
disregard for their rights. In addition, they argue, Figgie
assuned duti es beyond the witten guaranty agreenent--for instance,
by undertaking to obtain a surety bond froman i ndependent bondi ng
conpany--which it failed to pursue with ordinary diligence.

For the reasons expl ai ned above, we are not persuaded there is
any evidence to sustain a finding that any of the conduct
conpl ai ned of caused any loss to the Guarantors. The surety bond
woul d have enhanced only Figgie's security, and both the tim ng of
the Guarantors' investnents and their roles as Wbex insiders belie
the contention that they were dependi ng upon i ndependent, external
revi ew. Moreover, the GQGuarantors have not shown any special
relationship with Figgie warranting the inposition of fiduciary
duti es. See Coleman, 795 S.W2d at 709 ("[T]he relationship
between a creditor and guarantor does not ordinarily inport a duty
of good faith.").

D. Entitlenent to credit for $500, 000 received fromEAI C

The Rei nbursenent Agreenent upon which the Guarantors rely is

an agreenent between Col ony and EAIC in which EAIC, in exchange for
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Col ony' s execution of surety bonds guarant eei ng paynent of the | oan
guarantees of the Wbex investors, agrees to pay Colony up to
$500, 000 to reinburse it for any | oss occasi oned t hereby, including
the expenses of bringing suit to collect on the guaranties. As
previously discussed, apparently no surety bond was executed in
tinme to be effective. |In any event, the substance of the agreenent
bet ween EAI C and Col ony was that EAIC woul d rei nburse Colony for
| osses caused by failures of the Guarantors to pay. This is
consistent with the descriptions in the record of the $500, 000
paynment from EAIC to Figgie; the noney was stated to have been
pl aced in escrow while Figgie was continuing its collection efforts
agai nst the Guarantors. Therefore, the Guarantors cannot rely on
t he Rei mbursenment Agreenment or on the $500, 000 paynment to offset
their liability.
Concl usi on

Because the Guarantors have failed to rai se a genui ne i ssue of
material fact on any of their cross-cl ai ns agai nst the pronoters of
t he Webex venture, their defenses against Figgie' s collection suit,
or their counterclai ns agai nst Figgie, the judgnent of the district
court is

AFFI RVED.
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