IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 90-2875

FI RST SOQUTH SAVI NGS ASSOCI ATI ON
and
THE RESOLUTI ON TRUST CORP., CONSERVATOR,

Pl ai ntiffs-Appellees,
Cr oss- Appel | ant s,

VERSUS

DANI EL J. LINNARTZ, et al.,

Def endant s,

KI TTI E PARTNERS 1984-1
and
W LLARD H. BURNAP,

Def endant s- Appel | ant s,
Cr oss- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 89 2720)

Decenber 2, 1992
Before KING WLLIAMS, and SMTH, C rcuit Judges.
JERRY EE. SMTH, Circuit Judge:’

Wllard Burnap and Kittie Partners 1984-1 (Kittie Partners)

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of | aw i nposes needl ess expense on the public and burdens

on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



appeal a grant of summary judgnent in favor of First South Savi ngs
Association (First South) and the Resolution Trust Corporation
(RTO). Burnap challenges the district court's award of
$1, 352,583.95 plus interest to the RTC and First South. W affirm
as to the grant of summary judgnent in favor of the RTC and First
South but remand for a finding as to the reasonabl eness of the

anount of a settlenent entered into by the RTC

| .

Kittie Partners was forned on August 16, 1984, by Wlter
Burnap, Lester L. Kelley, B. Max Burl eson, and Daniel J. Linnartz.
WIllard Burnap, Walter Burnap's father, joined Kittie Partners
later in 1984. Also on August 16, 1984, Walter Burnap, on his own
behal f, executed a promssory note (the Note) for $3,230,000
payable to First South. Linnartz, Burleson, and Kelley jointly and
several |y guaranteed the paynent of the Note pursuant to contenpo-
raneous Guaranty Agreenents. On Novenber 21, 1985, Walter Burnap,
this tinme inconjunctionwith Kittie Partners, executed a Mddifi ca-
tion of Real Estate Note and Lien. Kittie Partners at this tine
becane a party to the obligation owed to First South.

On July 31, 1986, Linnartz and Burleson withdrew fromKittie
Partners and entered into a Release and Indemity Agreenent (the
I ndemmity Agreenent) with the remaining partners in Kittie Partners
(Wal ter Burnap, WIllard Burnap, and Kelley). In the Indemity
Agreenent, the remaining partners agreed to

rel ease, indemify and hold harm ess Linnartz, Burleson
[, and] . . . their respective assigns . . . from and
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agai nst any claim denmand, recovery, obligation, |oss,

liability, cost or expense . . . that any Indemified

Party may incur or sustain for, on or by reason of any

matter, cause or thing whatsoever, relating to, arising

out of, or in connec[ti]Jon with any transaction, convey-

ance, encunbrance, | oan, nortgage, or other activity by,

for or on behalf of the Rel easing Party [both Burnaps and

Kel l ey], or any other liability the Indemified Party may

have undertaken to pay (as . . . guarantor . . .) on

behal f of Partners or [Walter] Burnap

Kell ey resigned fromKittie Partners on August 31, 1987.1! On
January 1, 1988, WIllard Burnap sold his interest in Kittie
Partners to Walter Burnap, l|leaving Walter Burnap as the sole
remai ning partner in Kittie Partners.

On January 4, 1988, Kittie Partners sold all of its assets and
liabilities to Kittie Petroleum Inc. (KPI). First South, in a
January 26, 1988, letter (the Rel ease Agreenent) to Walter Burnap,
Kittie Partners, and KPlI, consented to the conveyance of all of
Kittie Partners's property and liability to KPI; First South agreed
to look to KPI for paynent of the Note. |In addition, First South
rel eased "partners and the persons who were partners of [Kittie]
Partners fromany further liability for the Note . . . ." First
Sout h, however, "specifically d[id] not release, Walter Burnap or
any person who has executed a personal guaranty of paynent and
performance in favor of First South with regard to the Note

The Note went into default in md-1989. First South gave
appropriate notice, and its Trustee conducted a non-judicial

foreclosure sale of sone of the properties securing the Note.

! Kelley filed for bankruptcy and was di snmissed with prejudice by the
district court on Cctober 4, 1990.
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First South purchased these properties for the sum of $1, 762, 900.
At the time of foreclosure, $3,115,483.95 was owed on the Note, and
t hus a deficiency of $1,352,583.95 remai ned.

.

First South and the Federal Savings and Loan |nsurance
Corporation (FSLIC), which was First South's conservator at the
time, sued WAlter Burnap, Linnartz, Burleson, Kelley, and Kittie
Partners on August 14, 1989, for the deficiency. Walter Burnap was
nonsuited from the case w thout prejudice on February 23, 1990,
after filing for bankruptcy.

First South and the RTC, which is First South's present
conservator, entered into an agreenent (the Settlenent and
Assi gnnent Agreenent) with Linnartz and Burleson on January 30,
1990. Linnartz and Burl eson respectively consented to entry of
j udgnent agai nst each of them for the full anount of the defi-
ciency, plus prejudgnent interest at 14.2% per year, plus
postjudgnent interest to accrue at 10%per year. Then Linnartz and
Burl eson assigned to the RTC their rights against Kittie Partners
and Walter Burnap under the Indemity Agreenent.

I n exchange, the RTC agreed to "use its best efforts to obtain
a judgnent against Kittie Partners and the renmaining individua
partners" under the Indemity Agreenent. "I'f successful in
obtaining such a judgnent, [the RTC] wll first exhaust all
reasonabl e neans of collection against Kittie Partners and its

partners" before seeking to collect fromLinnartz or Burl eson under



the Settlenment and Assignnent Agreenent. If the RTC is "wholly
unsuccessful in obtaining ajudgnent against Kittie Partners or its
partners under the Indemi[ty Agreenent], the [RTC] wll not file
of record, or attenpt to execute on, the Agreed Judgnents [with
Li nnartz and Burl eson for $1,352,583.95]. 1In such event, Linnartz
and Burleson will pay to the [RTC] the aggregate sum of $25, 000."

On February 14, 1990, the RTC added WIllard Burnap as a
def endant and added a claim for recovery against him under the
| ndermi ty Agreenent. On March 5, 1990, Kittie Partners filed a
nmotion for summary judgnment, claimng that the RTC had failed to
prove that Kittie Partners was a nmaker on the Note. The district
court granted the notion on April 26, 1990.

On June 18, 1990, the RTC noved for summary judgnment based
upon the I ndemity Agreenent. The district court enteredits final
j udgnent on Cctober 4, 1990, granting the RTC s sunmary judgnment
nmotion. The court ordered that Wllard Burnap and Kittie Partners
pay to the RTC $1, 352, 583. 95, prejudgnent interest of $188, 108. 96,
costs, and postjudgnent interest at 7. 78%per year. The court al so
made final the agreed judgnents against Linnartz and Burl eson.

Wllard Burnap and Kittie Partners now appeal this judgnent.

L1l
In review ng a sunmary judgnent, we apply the sane test as did

the district court. Samamad v. City of Dallas, 940 F.2d 925 (5th

Cr. 1991). W will affirma summary judgnent when the record

reflects that there exists "no genuine issue as to any materia



fact and that the noving party is entitled to judgnent as a matter

of law" Fed. R Cv. P. 56(c). See also Celotex Corp. v.

Catrett, 477 U.S. 317, 322-24 (1986).

The district court correctly found that the RTC coul d recover
from WIllard Burnap on the Note pursuant to the Indemity
Agreenment. Linnartz and Burl eson personally guaranteed the Note
between Kittie Partners and First South. Kittie Partners,
i ncluding WIIlard Burnap, agreed to i ndemmify Linnartz and Burl eson
fromany claimarising out of their guaranty of the Note. The RTC,
as Conservator for First South, held a valid claimagainst Linnartz
and Burl eson, based upon their guaranty, when Kittie Partners
failed to repay the deficiency.

Linnartz and Burleson agreed to a judgnent with the RTC of
$1, 352,583.95 and agreed to assign to the RTC their rights to
collect fromWIIlard Burnap on the Indemity Agreenent. Thus, the
district court properly found that the RTC, standing in Linnartz's
and Burl eson's shoes, had a right to collect from WIIlard Burnap

under the Indemity Agreenent.

| V.
A
Wllard Burnap asserts that the June 26, 1988, Release
Agr eenment between First South and Kittie Partners bars any recovery
fromW Il ard Burnap. The Rel ease Agreenent provides the foll ow ng:
First South hereby rel eases Partners and t he persons who
were partners of Partners fromany further liability for
the Note and under the Deed of Trust, but only regarding
the Note and Deed of Trust and not concerning any other
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debt owed by any such person to First South and except to
the extent such persons may be, and First South
specifically does not release, Walter S. Burnap or any
person who has executed a personal guaranty of paynent
and performance in favor of First South with regard to
the Note and Deed of Trust, or with regard to any other
debt owed to First South. [Enphasis added.]

A plain reading of this |anguage shows that First South i ntended to
release all persons, including Wllard Burnap, from "any further
liability" on the Note, with one exception: First South did not
rel ease any person who had "executed a personal guaranty of paynent
and performance" of the Note.

As we have stated, Linnartz and Burl eson executed separate
Guaranty Agreenents with First South,? guaranteeing to First South
(and "its successors and assigns") the "paynent and perfornmance of
all other obligations hereafter owed by Walter S. Burnap and/or the
Partnership [Kittie Partners] . . . under the [Note]." So, by the
terms of the Release Agreenent, both Linnartz and Burleson, as
guarantors, continued to be |iable on the Note.

Wl ard Burnap, on the other hand, never executed a personal
guaranty of the Note. He argues, therefore, that the Rel ease
extinguished his liability regarding the Note. Hi s argunent is not
per suasi ve. Wiile the Release may have released him from "any
further liability for the Note" )) in other words, in his role as
maker of the Note (based upon his status as a partner in Kittie
Partners when it signed on to the nodification and extension of the

Note) )) the Rel ease Agreenent did not release himin his role as

2 Kelley al so executed a guaranty of the Note, but, as previously noted,
he was dismissed fromthe suit.



i ndemmi tor of Linnartz and Burl eson under the Indemity Agreenent.

The Rel ease Agreenent evidenced no intent to elimnate any
party's duties as an indemitor. Texas courts have pl aced speci al
enphasis on the intent of the parties and the circunstances

surrounding the execution of the docunent. The court in San

Ant oni 0 Housing Auth. v. Underwood, 782 S. W 2d 25, 27 (Tex. App. ))
San Antonio 1989, no wit), stated,
Texas courts attenpt to ascertain and give effect to the
true intention of the parties to [the] release, and
construe the release in |light of +the facts and
surroundi ng circunstances as shown by the record. Wen
construing a contract, a court should give effect to the
intention of the parties as expressed or as apparent in
the witing. [Citations omtted.]3
Texas courts al so di sfavor broad constructions of rel ease cl auses. *
Thus, although Texas courts have not addressed the specific
situation at issue in this case, applicable precedent shows that a
rel ease such as the Release Agreenent between First South and
Kittie Partners would not enconpass a claimthat arose after the
rel ease was executed. At the tinme the Release Agreenent was

signed, there is no evidence in the record that First South had any

know edge of the Indemity Agreenent between the remaining Kittie

3 See also Tricentral Ol Trading v. Annesley, 809 S.W2d 218, 221 (Tex.
1991) ("To give effect to the parties™ intent a release will be construed in
I|?ht of the facts and circunstances surrounding its execution."); Crawford v.
Kelly Field Nat'|l Bank, 733 S.W2d 624, 627 (Tex. App. )) San Antonio 1987, no
wit) ("Tn constrU|nﬁ a release, an effort will be nade prinmarily to ascertain
and give effect to the intention of the parties.")

4 In Tricentral O, 809 S.W2d at 221, the court found that a general -
rel ease-of-all-clains provision did not include a claimto trust property not
expressIY ment i oned. n San Antonio Housing Auth., 782 S.W2d at 28, the
court held that a rel ease agreenent releasing a party fromall further clains
did not include a claimfor court costs. In Crawford, 733 S.W2d at 627, the
court stgted that "[g]eneral categorical release clauses are to be narrowy
construed. "
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Partners and Burl eson and Linnartz. The RTC and First South becane
assi gnees of the Indemity Agreenent in January 1990, al nobst two
years after the Release Agreement was executed.® Accordingly,
First South had no intention of including the Indemity Agreenent
as part of its release of Kittie Partners from "any further
[iability."

Gving effect to the parties' intent at the tine of executing
the Rel ease Agreenent, and construing the release in |ight of the
surroundi ng circunstances, we conclude that the Rel ease Agreenent
did not release Kittie Partners or Wllard Burnap fromliability to
Linnartz and Burleson under the Indemity Agreenent. Havi ng
established that the Release Agreenent did not release WIllard
Burnap from indemitor liability, we turn to the Indemity

Agr eenent . ®

B.
Wllard Burnap clainms that the Indemity Agreenent is void
because it creates circular liability. This argunent does not hold
wat er .

In contrast to this case, the classic circular liability case

. ® Nor did First South have the power to release Kittie Partners
(including Wllard Burnap) froman Indemity Agreenent between Kittie Partners
and Linnartz and Burl eson, an agreenent to which First South was not a party.

6 Kittie Partners and Wllard Burnap's reliance upon Tobbon v. State

Farm Mut. Auto. Ins. Co., 616 S.W2d 243, 245 (Tex. Civ. App. )) San Antonio
1981, wit ref'd n.r.e.), is misplaced. They claimthat Tobbon holds that a
valid rel ease bars any subsequent action based upon matters involved in the
rel ease, thus elimnating any indebtedness WIlard Burnap m ght have incurred
on the Note. Tobbon, however, specifically linmts the bar to matters covered
by the release. As previously shown, Wllard Burnap's liability stems from
his role in the Indemmity Agreenent, a matter not covered by the rel ease.
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involves three parties who form a triangle of interlocking
l[iabilities: "A" is liable to "B," "B" is liable to "C," and "C

is liable to "A™ For exanple, in Myore v. Southwestern Elec

Power, 737 F.2d 496 (5th Cr. 1984), cert. denied, 469 U S 1211

(1985), we discovered a circular pattern of indemity when Val mac
("A"), an enployer, indemified SWEPCO ("B"), a power conpany;
SWEPCO ("B") agreed to pay the plaintiff-enployee, Moore's famly
("C"); and Moore's famly ("C') agreed to indemify Valmac ("A").
We found that "[w hen such circul ar patterns of indemity devel op,
Texas courts resolve the matter by denying recovery to plaintiffs.™

|d. at 501. See al so Panhandle Gravel Co. v. WIlson, 248 S.W2d

779 (Tex. Gv. App. )) Amarillo 1952, wit ref'dn.r.e.); Starcraft
Co. v. CJ. Heck Co., 748 F.2d 982 (5th Cr. 1984). 1In order to

find a case of circular liability, we nust see three distinct
parties incurring a duty to pay or indemify arising out of nore
t han one agreenent.

The crucial distinction between a true circular liability
situation and the present case is that the |atter involves only two
parties: Linnartz, Burleson, and now the RTC ("A") and WIllard
Burnap ("B"). Wllard Burnap agreed to indemify Linnartz and
Burl eson under the 1986 | ndemmity Agreenent; Linnartz and Burl eson
agreed to indemify WIlard Burnap under the sane agreenent.

The RTC is not an additional party that has agreed to make
Linnartz and Burl eson whole as against WIllard Burnap. The RTC
under the 1990 Settlenent and Assignnment Agreenent, sinply has

replaced Linnartz and Burleson in a bilateral agreenent. Because
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the agreenents here do not create a triangle of interlocking
liability, they elimnate any question of circular liability.

Wllard Burnap's next contention )) that the Indemity
Agreenment is really a nutual release )) is equally without nerit.
He argues that the Indemity Agreenent not only obligates himto
release and indemify Linnartz and Burl eson against any claimin
connection with their guaranty of the Note but also obligates
Linnartz and Burleson to release and indemify him from any
liability on the Note. He thus concludes that the RTC can recover
not hi ng on the assignnent of the Indemity Agreenent fromlLinnartz
and Burleson to the RTC because, if the RTC recovered fromhim it
woul d have to indemify himagai nst the judgnent.

An exam nation of the relevant |anguage of the Indemity
Agreenment shows the flaws in WIllard Burnap's reasoning.
| nportantly, the portionrelating to his obligation to Linnartz and
Burleson is not identical to the portion relating to Linnartz and
Burl eson's obligation to him

Wllard Burnap is obligated to i ndemi fy Linnartz and Burl eson
against any liability they

may i ncur or sustain for, on or by reason of any matter,

cause or thing whatsoever, relating to, arising out of,

or in connec[ti]Jon with any transaction, conveyance,

encunbrance, | oan, nortgage, or other activity by, for or

on behalf of [WIllard Burnap], or any other liability

[Linnartz and Burleson] may have undertaken to pay (as

maker, co-maker, endorser, quarantor, indemitor or

otherwise) on behalf of Partners or [Walter] Burnap
[ Enphasi s added. ]

The portion relating to Linnartz's and Burleson's obligation to

WIllard Burnap repeats the non-enphasized | anguage but does not
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i ncl ude the enphasi zed | anguage.

Specifically, while Wl lard Burnap assuned the responsibility
of indemifying Linnartz and Burleson wth respect to their
obl i gations as makers and guarantors, Linnartz and Burl eson did not
do the sanme for him Linnartz and Burleson were leaving Kittie
Partners. They naturally sought an I ndemification Agreenent that
woul d protect them from liabilities they may have incurred as
guarantors during their tenure at Kittie Partners. To have
structured the Agreenent as a nmutual release would not have
benefited them Since each party agreed to indemify the other for
different possibilities, the Agreenent was not a nutual release,
and the RTC, as Linnartz's and Burleson's assignee, is entitled to
collect onit fromWIIard Burnap.

W Il ard Burnap proceeds to claimthat Texas | aw provi des that
a promse to indemify does not create any liability until the
prom see has incurred liability, | oss, or expense. Actually, Texas
law requires only that the i ndemitee suffer actual |oss when "the
obligation of indemity is against damages or injury "

Holland v. Fidelity & Deposit Co., 623 S.W2d 469, 470 (Tex. App.

)) Corpus Christi 1981, no wit). "Were the obligation binds the
indemmitor to protect the indemitee against liability, the
i ndemmi t ee need not have suffered an actual loss for the right to
indemmification to arise." Id. In the Indemity Agreenent,
WIllard Burnap agreed to indemify Linnartz and Burl eson agai nst
any liability; hence, Linnartz and Burl eson need not have suffered

any actual loss to recover under that agreenent.
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C.

Texas law does require that "liabilities be fixed and
certain."” Id. Wllard Burnap clains that Linnartz's and
Burleson's liability under the Settl enment and Assi gnnent Agreenent
with the RTCis not fixed and certain.

Under the Settlenent and Assignnent Agreenent, Linnartz and
Burl eson consented to the entry of judgnents against themfor the
full amount of the deficiency on the Note (%1, 352,583.95), plus
pre- and postjudgnent interest, and assigned their rights under the

I ndermmity Agreenent to the RTC, which, in return, agreed to "use
its best efforts to obtain a judgnent against” WIllard Burnap. |If
successful, the RTC would "first exhaust all reasonable neans of
collection against [WIllard Burnap] before filing the Agreed
Judgnents of record and executing upon the Agreed Judgnents."”

The RTC al so agreed as foll ows:

4. Subj ect to the provisions of Paragraph 5 below, if

the [RTC] is wholly unsuccessful in obtaining ajudgnment
agai nst [WI Il ard Burnap] under the I ndemi [ty Agreenent],

the [RTC] will not . . . attenpt to execute on, the
Agreed Judgnents. In such event, Linnartz and Burl eson
wll pay to the [RTC] . . . the aggregate sum of
$25,000.00 . . . .

Par agraph 5 provides that the RTCw || execute the agreed judgnents
against Linnartz and Burleson if WIllard Burnap "successfully
rai se[s] a |egal defense to [his] liability under the
| ndemi fi cation; which defense arises fromthe acts, om ssions, or
representations of Linnartz and/or Burleson."

Linnartz's and Burleson's liability is fixed and certain at

the sum of $1,352,583.95 plus interest. The only question is out
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of whose pocket this sum actually will cone. The Settlenent and
Assi gnnment Agreenent nerely addresses the order the RTCw || foll ow
in attenpting to collect the noney owed to it.

Under the Settlenent and Assignnent Agreenent, the RTC has
agreed first to seek and coll ect a judgnent agai nst WI |l ard Burnap.
If the RTC collects the full judgnent from him Linnartz and
Burl eson need pay nothing. |If the RTCis "wholly unsuccessful™ in
obtaining a judgnent against WIlard Burnap, then Linnartz and
Burl eson nmust pay the RTC $25, 000.

There are three ways for the RTC to collect on the agreed
judgnents against Linnartz and Burl eson: (1) If WIllard Burnap
successfully rai ses a defense arising from"the acts, om ssions, or

representations of Linnartz and/or Burleson," the RTC may execute
on the Agreed Judgnents; (2) if the RTConly partially collects on
a judgnent against WIllard Burnap, it may collect the outstanding
sum from Linnartz and Burleson; and (3) if the RTC is "wholly
unsuccessful" against WIllard Burnap, and Linnartz and Burl eson
fail to pay the RTC $25, 000, then the RTC presunably can execute on
the Agreed Judgnents against Linnartz and Burleson for
$1, 352,583.95 plus interest.

The Settlenent and Assignnent Agreenent does not affect
Linnartz's and Burleson's liability but only the order in which the
RTC will attenpt to collect on that liability, which is fixed at
$1, 352,583.95 plus interest. The only thing not fixed is the

extent to which Linnartz and Burleson will be required to satisfy

the judgnment out of their own pockets. As the court noted in
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Hol | and, 623 S.W2d at 470, the indemitee's actual loss is
irrelevant. Thus, the liability here neets the "fixed and certain”

test.

D.

Wl lard Burnap's | ast substantive conplaint is that Linnartz
and Burl eson viol ated the 1986 | ndemmity Agreenent by entering into
a settlenment with the RTC without prior notice to him The notice
provision states, "Any notice of a claim hereunder by any party
hereto shall be given in witing at the address indicated bel ow

" This provision does not require that notice be given
prior toentering into a settlenent agreenent involving a claimfor
indemity. WIlard Burnap received witten notice of a clai mwhen
the RTC served its First Anended Conplaint on him

Finally, WIllard Burnap contends that the district court
incorrectly awarded sunmary judgnment, as "nunmerous genui ne issues
of material facts existed." He then lists twelve "issues" that he
clains preclude summary judgnent. W find that none of these
"I ssues" supports a reversal, however. Several "fact issues" are
actually questions of |aw, several others involve factual nmatters
but are unsupported by the summary judgnent record. In short,
Wl ard Burnap brews up a batch of unsupported conpl aints, none of

whi ch can ward of f summary judgnent.

V.

Remand on one i ssue i s necessary, however. Texas |awrequires
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that "in order for a settling indemmitee to recover the anmount of
the settlement from the indemitor, the indemitee nust show a
potential liability and that his settl enment was reasonabl e, prudent

and in good faith under the circunstances."” Getty G| Corp. v.

Duncan, 721 S.W2d 477 (Tex. App. )) Corpus Christi 1986, no wit)

(citing Fireman's Fund Ins. Co. v. Commercial Standard Ins. Co.,

490 S. W2d 818, 824 (Tex. 1972), overruled on other grounds, Ethyl

Corp v. Daniel Constr. Co., 725 S.W2d 705 (Tex. 1987)). The

reason behind this rule is a fear that settling indemitees my
agree to inflated settlenents at the expense of indemnitors.

The district court made no explicit finding that the
settlenment between the RTC and Linnartz and Burleson was
"reasonabl e, prudent and in good faith." 1In order to establish the
reasonabl eness of the settlenent, we remand this issue to the
district court. W expect the district court to conduct
proceedings to determine whether the agreenent Linnartz and
Burl eson reached with the RTC was reasonabl e, prudent, and i n good
faith wunder all of the circunstances, including from the
perspective of the indemitors, WIIlard Burnap.

Havi ng determ ned that the district court correctly granted
summary judgnent, we need not reach the RTC s clains, inits cross-
appeal, that the court erred in refusing to allowthe RTCto anend
its conplaint to allege that the Rel ease Agreenent was procured by
fraud. Finally, we have reviewed WIlard Burnap's additional
reasons to overturn the grant of summary judgnent and find themto

be without nerit.
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VI .

We conclude that the district court correctly found that
Wllard Burnap is liable to the RTC under the Indemity Agreenent
and the Settlenent and Assignnent Agreenent. W therefore AFFI RM
the sunmmary judgnent in favor of the RTC and First South, except
that we REMAND for a finding as to the reasonabl eness of the anount

of the settl ement between Linnartz and Burl eson and t he RTC.

JERRE S. WLLIAMS, G rcuit Judge, concurring:

| amin agreenent that the opinion for the Court accurately
states the current |aw and reaches the correct result.

This opinion is witten to express ny view that the |aw
controlling this decisionis grossly unfair to indemitor, Wllard
Bur nap. We have here the spectacle of a $1, 352,583.95 judgnent
established by agreenent between the indemitees, Linnartz and
Burl eson, and the <creditor wthout the opportunity of the
indemmitor to participate, although he is now held liable in this
summary judgnent which is under appeal.

What has happened in effect here is that the RTC has purchased
t hi s huge judgnent to serve as the basis of the i ndemmification for
a maxi mum paynment or settlenment of a $25, 000 obligation on the part
of the indemitees. This bargain-basenent sumis |ess than 2% of
the obligation subject to the indemmitees. The i ndemitees escape
virtually unscathed while the indemitor carries this overwhel m ng

bur den.
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The Court properly recognizes that the Texas | aw requires that
there nust be a hearing and the indemmitees nmust show that the

"settlenent was reasonable, prudent and in good faith under the

circunstances.”" But, the remaining problemis that no matter how
good the hearing before the court, it is not a full-fledged
adversarial trial. The indemitor is saddled wth this huge

j udgnment w t hout ever having had the opportunity to participate in
atrial astoits validity and as to his obligations as i ndemitor.
In the neantinme, the indemitees sit back relaxing know ng that
they never can be liable jointly for nore than $25,000 on this
j udgnent of over $1.3 mllion.

The opinion of the Court takes the position that it is upto
the parties to provide in the indemity agreenent if the i ndemitor
is to be a participant in the judicial establishnment of the
obligation leading to the indemification.

My response to this facet of the lawis that we don't state
all obligations of the parties in basic docunents. They are
conplicated enough as it is wthout spelling out every possible
demand and obligation. W do not, for exanple, require that
honesty be prom sed, that non-negligence be prom sed, and other
simlar things all inthe witing. The |aw should not be anenabl e
to uphol ding an obligation on the indemmitor in this case w thout
the opportunity for himto participate in a trial.

So | do concur, but | regret that the | aw governi ng i nportant
busi ness transactions has this harsh result in this kind of case.
The required hearing on remand i s obviously of sone sol ace, but it

is not atrial.
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