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ROOSEVELT MOORE
Pl ai ntiff-Appellant,

ver sus

PAT PATTERSON, ET AL.,

Def endant s- Appel | ees.
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Appeal fromthe United States District Court for the
Northern District of M ssissipp
(EC85-442-D- D)

S))))))))))))))))))))))))Q
(January 26, 93)
Bef ore GARWOOD, HI GG NBOTHAM and BARKSDALE, Circuit Judges.”’
GARWOOD, Circuit Judge:
Plaintiff-appellant Roosevelt Mwore (More) filed this
conditions of confinenent suit under 42 U S . C. 8§ 1983 agai nst
def endants Pat Patterson (Patterson) and Don Easter (Easter). The

district court dism ssed the action, and More now appeals. W

affirm

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Facts and Proceedi ngs Bel ow

Moore was an inmate in the Monroe County Jail at various tines
between 1983 and 1985 on charges of burglary and forgery. The
record shows that during this period he was incarcerated as both a
pretrial detainee and as a convicted innmate. Moore filed the
present action under 42 U . S.C. § 1983 all eging that Mnroe County
Sheriff Patterson and fornmer Monroe County jail admnistrator
Easter violated his constitutional rights by denying hi mnedi cati on
and nedical treatnent while he was housed in the Monroe County
Jail .?

After permtting More to conduct extensive discovery and
hol di ng an evidentiary hearing, the magi strate reconmended entering
judgrment for the defendants.? WMbore filed objections to the report

and reconmendati on. The district court adopted the report and

. Moore al so sued Don A. Cabana, Superintendent of the

M ssi ssi ppi Departnent of Corrections; Mrris Thigpen,
Comm ssi oner of the M ssissippi Departnent of Corrections; and
L. G Faul kner, John Allen Cockerman, C E. Henley, and Del na
Francis, nenbers of the Monroe County Board of Supervisors. The
district court dism ssed the conplaint against these defendants
for failure to state a clai mupon which relief can be granted
because Mbore made no specific allegations agai nst any of these
def endant s.

2 It is sonmewhat uncl ear under what authority the magistrate
held the hearing. His order of Decenber 16, 1988 sinply states
that the action "is set herein for Evidentiary Hearing on
February 22, 1989." The magistrate foll owed the procedure
detailed in 28 U S.C. 8 636(b)(1)(B) & (O, and we presune that
he acted pursuant to that authority. The magistrate held the
hearing, submtted proposed findings and recommendations to the
district court, mailed his findings and recomendations to the
parties, and instructed the parties that they had ten days to
object. The district court subsequently accepted the findings
and nmade additional findings. Because a conplete evidentiary
hearing was held, we do not treat the dism ssal as one under 28
U S C 8§ 1915(d), authorizing the dism ssal of actions in forma
pauperis that the court deens to be frivol ous.
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recommendation of the nmagistrate, overruled More's objections to
the report, and entered judgnent for the defendants. Mbore tinely

filed a notice of appeal.

Di scussi on
Deni al of Jury Trial

Moore's first point of error is that the magi strate abused his
discretion in denying More's notion for jury trial. Moor e,
however, never formally requested a jury trial. 1In his Petition
for Wit of Habeas Corpus Ad Testificandum Moore requested that
the court "issue a wit of habeas corpus and testificandum. . . to
bring the wtness before the Court for the Voir Dire and Jury
Trial." The magistrate construed this |anguage as a notion for a
jury trial and denied it as untinely since it was made only seven
days before the evidentiary hearing.

Cenerally, a party demanding a jury trial of right nust make
his request tinely, otherwise, the request is conmtted to the
sound discretion of the court. See FE. R CQv. P. 38(b). The
Uni form Local Rules of the United States District Court for the
Northern District of M ssissippi provide that the request for a
jury trial nust be made within ten days after service of the
answer. Answer on behalf of Patterson and Easter was served in
Novenber 1985. Further, the magi strate entered a scheduling order
on Decenber 16, 1988, that required all pretrial notions to be nade
by January 31, 1989. Moore's Petition for Wit of Habeas Corpus Ad
Testificandum which the magi strate deened a request for a jury

trial, was not filed until February 8, 1989. We have previously

3



held that "[d]isruption of the court's docket is a strong and
conpelling reason to deny an untinely request for a jury trial."
Ri chardson v. Henry, 902 F.2d 414, 416 (5th Cr.), cert. denied,
111 S .. 260 (1990). G ven that More's "request"” was filed a
nmer e seven days before the hearing, we find that the district court
did not abuse its discretion in denying the notion for jury trial.
1. Appointnent of Counsel

Moore's second point of error is that the magistrate abused
his discretion in denying his notions for appoi ntnent of counsel.
"The trial court is not required to appoint counsel for an indigent
plaintiff asserting a claimunder 42 U.S.C. § 1983 . . . unless the
case presents exceptional circunstances.” U ner v. Chancellor, 691
F.2d 209, 212 (5th Cr. 1982). A federal district court, however,
has the di scretion to appoint counsel if doing so woul d advance the
proper adm nistration of justice. 1d. at 213. W have previously
noted that while there is no conprehensive definition of
exceptional circunstances, the followng four factors should be
considered in ruling on requests for appointed counsel:

"(1) the type and conplexity of the case; (2) whether the

i ndigent is capable of adequately presenting his case;

(3) whether the indigent is in a position to investigate

adequately the case; (4) whether the evidence wll
consist in large part of conflicting testinony so as to

require skill in the presentation of evidence and in
cross examnation." 1d. (citations omtted).
Moore contends that because he is illiterate, he has

denonstrated exceptional circunstances justifying the appoi ntnent
of counsel. W are not convinced that illiteracy alone will always
constitute exceptional circunstances requiring appointnment of

counsel. Moore, apparently with the assistance of an inmate wit
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witer, filed a wde array of notions, including a notion for
summary judgnent, and conducted extensive discovery. At the
evidentiary hearing, Moore presented several wtnesses, in
addition to testifying hinself, and cross exam ned the defendants
W tnesses. The magi strate all owed More's daughter to assist him
during the evidentiary hearing, and while she was not famliar with
his case, she was able to read materials for hi mduring the hearing
and hel ped |ocate docunents. Further, the magistrate hinself
gquestioned w tnesses for both sides in order to get a nore conplete
picture of the facts. In sum we are not convinced that the case
was so conplex or of such a nature that More was prevented from
adequately investigating or presenting the case. The district
court did not abuse its discretion in denying the notion for
appoi nt mrent of counsel .3
I11. Evidentiary Matters

Moore's next set of conplaints centers on evidentiary rulings
that the magi strate nade during the hearing. Mbore contends that
the magistrate erred in allowing the defendants to place
unaut henti cated evidence in the record, in not permtting himto
devel op fully his evidence, and in not obtaining copies of sone of
hi s medi cal records that were on mcrofilm

A. Unaut henti cat ed Evi dence

3 Moore has also filed a Mdtion to Appoint Counsel for this
appeal, giving as reasons his inability to read or wite.

Fi nding that Mbore has not denonstrated exceptional circunstances
justifying the appointnent of counsel, we deny his notion. 1In so
doing, we note that More has been able to effectively present
his clainms to this Court: he has filed a Motion to Reinstate the
Appeal , which was granted, an Appellant's Brief, and a Motion to
Appoi nt Counsel .



During his testinony, Patterson referred to a docunent that
had been specially prepared for the hearing. Patterson revi ewed
this docunent while testifying about one of the dates on which
Moore was transferred fromthe penitentiary to the Monroe County
Jail . Moore objected that the information in the docunent was
i nconsistent wwth the informati on he recei ved during di scovery and
that he was supposed to have the sane records as those to which
Patterson was referring. The nmagistrate explained that Patterson
was reviewing a docunment he had conpiled for trial from other
docunents in order to help him renenber sone details. The
magi strate specifically afforded Moore an opportunity to reviewthe
docunent, but Mbore declined. Additionally, both Patterson and his
counsel conceded that there was a possibility of error in the
transfer date, that they would be happy to discuss any different
date that Mvore had, and Patterson's counsel even offered to
stipulate to the release date that WMore had. The magi strate
however, directed the parties to nove on, indicating that the date
was not rel evant.

This is the sort of evidentiary ruling that we review for an
abuse of discretion. See Herrington v. Hiller, 883 F.2d 411, 414
(5th Gr. 1989). Gven that More has not denonstrated that any
di screpancy in transfer date was material or that he has been
prej udi ced by such di screpancy, we hold that the magi strate did not
abuse his discretioninallowing Patterson to refer to the docunent
during his testinony.

B. Medical Records

Moore next contends that the magi strate shoul d have obt ai ned



copies of his nedical records that m ght have been on mcrofilm
In 1986, the hospital sent a docunent to Moore indicating that
additional nedical records mght be on mcrofilm Moor e never
requested assistance in obtaining the records on mcrofilm The
only reference Moore nmade to these records during the trial was to
informthe magi strate, shortly before he rested, that "I've got a
thing here fromthe Monroe County Hospital, where the hospital say
the rest of the records is on mcrofilmand it can be produced.™
Moor e never specified what he believed was or |ikely was contai ned
in the records or even indicated that he needed to rely on the
records. Additionally, More does not allege that the mcrofilm
contains any relevant evidence. G ven the extent of discovery
Moore conducted and the lack of any apparent materiality of the
records, the magistrate did not abuse his discretion in not, sua
sponte, obtaining the records for Moore.

C. Evidence of O her Deaths

Moore's last evidentiary argunment is that the nagistrate
failed to permt himto develop evidence regarding the deaths of
two prisoners at the jail. This claimis belied by the record.
Moore conducted extensive discovery, yet never requested
information regarding these two deaths. Further, despite the
guestionable relevance of this evidence, the magistrate allowed
Moore to question Patterson about the deaths. Pat t er son
acknow edged that a prisoner, Earl QGuthrie, had died in 1983 of a
heart attack suffered while on work detail. Patterson also
acknow edged t hat between seven and ten years ago a second pri soner

in his care died. Thus, not only was More allowed to question



Patterson, but testinony regarding other deaths at the jail was

i ntroduced at the hearing.

After this colloquy, More addressed the nmagistrate: "Your
Honor, | can prove that another man died there at the county jail
for lack of attention. . . . | can prove that, Your Honor, if | had
a little tinme, but | ain't got the tine." The nmagistrate

responded: "You've got all the tinme you are going to need, M.
Moore. " Moore reasserted "I"ve lost that information, Your
Honor." W find no abuse of discretion in this exchange. Mbore
was allowed to present the information he had and to develop it
t hrough cross-exam nation of Patterson. G ven the anount of
di scovery and the relative lack of materiality of the evidence
regarding other deaths at the jail, the magistrate did not abuse
his discretion in not allowng Myore an unspecified anmount of
additional tinme in which to procure or |ocate additional evidence
regardi ng another death at the jail.
| V. Medical Care

Moore's | ast argunents center on his alleged | ack of adequate
medi cal treatnent. Specifically, More contends that he was deni ed
adequat e nedi cal treatnent because he was required to pay a portion
of his nedical bills, there were insufficient personnel to provide
adequate treatnent, and because he was not allowed to keep
nitroglycerin in his cell.

The Suprenme Court has stated that in order to state a

cogni zabl e section 1983 claim for lack of nedical treatnent, "a
prisoner nust allege acts or omssions sufficiently harnful to

evidence deliberate indifference to serious nedical needs. "



Estelle v. Ganble, 97 S. . 285, 292 (1976). In contrast, the
rights of a pretrial detainee to nedical care follow ng his arrest
are governed by the due process clause of the Fourteenth Anmendnent
rather than the Ei ghth Anmendnent's prohibition against cruel and
unusual punishnment. Cty of Revere v. Mssachusetts Gen. Hosp.

103 S. . 2979, 2989 (1983). The due process rights of a pretrial
detai nee are at | east as great as the Ei ghth Anendnent protections
available to the convicted prisoner; while the convicted prisoner
isentitled to protection only agai nst punishnment that is cruel and
unusual, the pretrial detainee, who has yet to be adjudicated
guilty of any crine, nmay not be subjected to any form of
puni shnment. 1d. at 2983. But not every inconveni ence encountered
during pretrial detention ampunts to puni shnent in the
constitutional sense. To establish that a particular condition or
restriction of confinenment 1is constitutionally inpermssible
puni shnment, the pretrial detainee nmust show either that it was (1)
i nposed with an expressed intent to punish or (2) not reasonably
related to any legitimte nonpunitive governnental objective, in
whi ch case an intent to punish nay be inferred. Cupit v. Jones,
835 F.2d 82, 85 (5th Cir. 1987) (citing Bell v. Wlfish, 99 S.Ct.
1861, 1871-74 (1979)). However, we have al so recogni zed that no
due process violation is established if the case involves only
negl i gence of the officials. Ortega v. Rowe, 796 F.2d 765 (5th
Cr. 1986), cert. denied, 107 S.Ct. 1887 (1987). See al so Davi dson
v. Cannon, 106 S.Ct. 668, 671 (1986); Feagley v. Waddill, 868 F. 2d
1437, 1440 (5th Cr. 1989); Partridge v. Two Unknown Police
Oficers of the Gty of Houston, 791 F.2d 1182, 1187 (5th Cr.



1986) .

The record indicates that Mboore was both a convicted prisoner
and a pretrial detainee between 1983 and 1985, but is not clear as
to his status on specific dates. For present purposes, the
distinction between pretrial detainees and convicted prisoners is
w t hout a di fference because the evi dence shows that More received
adequate nedical treatnent regardl ess of his status.

A.  Paynent of Bills

Moore contends that he was denied adequate nedical care
because he was required to absorb part of the cost of sonme of his
medi cal treatnment. Although the record is | ess than wholly clear,
it appears that this claimis grounded in the fact that More's
wfe's enployer's insurance was billed for and paid a portion of
the cost of two of Moore's hospital stays in July 1983. Patterson
testified that if a prisoner is indigent, the county absorbs al
costs of nmedical treatnent; however, if the prisoner has insurance,
is on a supplenent, or has his own funds, the county seeks paynent
from the prisoner. The district court reviewed the docunents
provi ded by Moore and found that either More or his famly or an
i nsurance conpany did pay for part of Moore's hospital stay of July
4-8, 1983. The court concluded, however, that More had not
established a constitutional violation. The district court found
t hat Moore had neither shown that the policy was punitive or that
he was deprived of treatnent.

We agree. Under Suprene Court jurisprudence, questions about
the specific allocation of the cost of care between a governnent

entity and a provider are a matter of state law. City of Revere,
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103 S.Ct. at 2983. In Revere, the Suprene Court specifically
stated that nothing in the opinion "affects any right a hospital or
a governnental entity nmay have to recover froma detai nee the cost
of the mnedical services provided to him" ld. at 2984 n.7.
M ssissippi law provides that the sheriff shall provide nedica
care to prisoners, and "[i]f the prisoner [is] unable to pay the
cost, the account of the physician or surgeon . . . shall be paid
out of the treasury of the county.”" Mss. CobE ANN. 8§ 47-1-57.
In requiring Moore to pay a portion of his hospital stay, Patterson
was conplying with Mssissippi law. W find that nothing in the
M ssissippi statute violates either the Ei ghth or Fourteenth
Amendnent because such a policy neither deprived More of nedical
care nor was enforced with the intent to puni sh Mbore. See Fant v.
Fi sher, 414 F.Supp. 807 (WD. Ckl. 1976). W agree with the
district court's conclusion in Fant that a state's obligation to
provide a prisoner with nmedical care "does not include a duty that
the nedical care be furnished without cost to a non-indigent
pri soner whose ability to pay is not questioned.” 1d. at 809. W
reject Moore's claimthat his constitutional rights were violated
because he was required to pay a portion of his hospitalization.
Moore also argues that requiring him to pay part of his
medi cal care violates the Equal Protection Cl ause because i ndi gent
patients do not have to pay. M ssissippi state | aw provi des that

if a prisoner is unable to pay the costs of nedical treatnent or

hospitalization, the county wll pay for the necessary services.
Mss. CobE ANN. 88 47-1-57, 47-1-59(2). The statutes thus
di stingui sh between indigent and nonindigent prisoners. The
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Suprene Court has noted that:

"The general rule is that legislation is presuned to be

valid and will be sustained if the classification drawn

by the statute is rationally related to a legitinmate

state interest. Wen social or economc legislation is

at issue, the Equal Protection Clause allows the States

wde latitude . . . ." Cty of deburne, Tex. .

Cl eburne Living Center, 105 S.C. 3249, 3254 (1985)

(citations omtted).
The cl assification established by the M ssi ssi ppi statutes does not
di stinguish on the basis of race, alienage, national origin, or
gender, and is not suspect or quasi-suspect. See id. at 3254-55.
Accordingly, because the classification requiring nonindigent
prisoners to contribute to the cost of their nedical treatnent is
rationally related to Mssissippi's legitimate interest in
mtigating the costs of confining prisoners, we hold that the
statute does not violate the Equal Protection C ause.

B. Insufficient Personnel

Moore alleges generally that there were insufficient prison
personnel to provide adequate nedical treatnent. However, Moore
does not allege, and the record refl ects no evidence of, any injury
he has suffered fromthis purported | ack of personnel. |ndeed, the
extent of Moore's nedical treatnment contradicts his contention
The record reflects that Mwore was taken to a doctor or the
hospital on July 2, July 21, and August 4, 1983, Septenber 13 and
Decenber 12, 1984, and Cctober 31, 1985; was provided wth
prescription nedication on July 2, 13, 21, 26, August 1, 4, 1983;
and was hospitalized for three days in June 1983 and four days in

July 1983.

Moore al so conpl ai ns about two specific delays in receiving
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treatnent assertedly caused by the | ack of personnel. 1In October
1984, Mbore conplained of chest pains and a cellmate called a
jailer. More was apparently not taken to the doctor until two or
three days later. The evidence shows that such a delay does not
rise to the level of deliberate indifference or reflect an intent
to punish. More was sitting up in his bunk talking at the tine he
conpl ai ned of chest pains, and when he was taken to the doctor, he
stayed only thirty mnutes, indicating that his conplaint was not
serious. The second incident More conplains of occurred in July
1983. Mbore alleges that he was denied nedical attention for an
hour while he lay on the floor "jerking" before he was finally
taken to the hospital. Wile such delay nay have been negligent,
there is no evidence that it was deliberate or intentional or
systematic. See Partridge, 791 F.2d at 1187. Furthernore, while
Moore was not treated as pronptly as mght be desired, he stil
recei ved reasonably pronpt nedical attention

C. Medication

Moore's last argunent is that he was deni ed adequat e nedi cal
treat nent because he was not permtted to keep his nitroglycerin,
whi ch he used for his heart, in his cell. In arelated claim he
conplains that on one instance a guard found nitroglycerin in
Moore's cell and poured it down the drain. The record evidences
that the Monroe County Jail had a regul ation preventing prisoners
from keeping nedication in their cells. Instead, prisoners were
supposed to request nedicine fromthe infirmary and it would then
be adm nistered to them

We are not convinced that this regulation violates either the
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Ei ghth Anendnent or the Fourteenth Anmendnent. In Sinons v.
Cl enons, 752 F.2d 1053, 1055 (5th Cr. 1985), we held that a jail
did not violate a pretrial detainee's rights by depriving her of
personal possession of pain nedication during the period she was
incarcerated. W identified the "need to prevent drugs, not yet
identified as nedically necessary, from reaching incarcerated
individuals" as a rational basis for the inposition on the
detainee. I1d. Two federal district courts have also refused to
find that nedication policies simlar to the one in place at Mnroe
County Jail violated the Ei ghth Anmendnent. See Johnson .
Ri chards, 617 F. Supp. 113 (WD. Ol. 1984); Hearn v. Hudson, 549
F. Supp. 949 (WD. Va. 1982). 1In Johnson, the plaintiff filed a pro
se section 1983 suit challenging the refusal of the defendants to
di spense nedi cation other than through a "pill line." The district
court found that the plaintiff had not established a constitutional
vi ol ati on because he had not alleged any injury by reason of the
def endants' refusal to dispense nedication other than through the
pill line. Johnson, 617 F.Supp. at 114. In Hearn, the district
court held that a procedure by which a prisoner's nedication was
removed from his possession did not constitute deliberate
indifference to the plaintiff's nedical needs. Hearn, 549 F. Supp.
at 962.

In the instant case, the magistrate afforded Moore a conplete
evidentiary hearing. Moore did not put on any evidence regarding
the frequency with which he required the nitroglycerin or any
instances in which he requested the nitroglycerin and it was not

provided to himby the infirmary. Gven the legitimte interest
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behi nd such a policy and absent any allegation of injury resulting
fromthe Monroe County Jail's nedication policy, we refuse to find

that such a policy violated More's constitutional rights.

Concl usi on
For the foregoing reasons, we affirm the district court's

di sm ssal of More's suit.

AFFI RVED
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