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R. 47.5.4.
1 Effective September 2007, Royal Indemnity Co. became known as Arrowood

Indemnity Co.  We nevertheless will refer to the entity as “Royal.”
2 First Colony’s successor in interest, Genworth Life Insurance and Annuity Company,

is now party to this action.  We nevertheless will refer to “First Colony.”
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For the reasons that follow, we GRANT the petition for panel rehearing
in part and DENY it in part.

As petitioner Kathy Bates (“Bates”) correctly asserts, the interpleaded
funds did not vest with the heirs of James B. Koonce (James T. Koonce;
Stephanie Koonce Mendez; Sandy Diaz Alvarado; Tammy Steinburg; Tina
Robertson; and Doris Shirley Meyer, individually and as guardian of minors
Christina Koonce, Christopher Koonce, and Alexander Koonce) when James B.
Koonce died. The unpaid annuity proceeds instead vested with Mr. Koonce’s
heirs only as the annuity payments came due. We therefore strike the following
sentence from the second full paragraph at page six of the opinion: “If there was
no properly designated beneficiary at the time of Koonce’s death, the proceeds
belong to Koonce’s heirs.” We replace that text with the following sentence:
“Because there was never a properly designated beneficiary, the proceeds belong
to Koonce’s heirs.” To this limited extent, we GRANT in part the petition for
panel rehearing.

Bates’s other arguments lack merit. The overarching issue is whether
Royal Indemnity Co. (“Royal”)1 directed First Colony Life Insurance Co. (“First
Colony”)2 to designate Bates as Mr. Koonce’s survivor-beneficiary. As Royal and
First Colony acknowledged during our oral argument, the record correctly
reflects that no such direction ever occurred. In the light of this fact, Royal and
First Colony’s decision “not to contest” the purported designation of Bates has
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no material effect.  The decision’s timing also is immaterial. So too is whether
Royal and First Colony were free to disregard the annuity contract’s formalities
when deciding “not to contest” the purported designation.  The controlling
determinant of this case is that Royal never directed First Colony to designate
Bates as Mr. Koonce’s survivor-beneficiary; and, consequently, First Colony
never did. Bates was not designated as beneficiary, and therefore she is not
entitled to the annuity’s proceeds.

Also, Texas Probate Code § 450 does not apply under the facts of this case:
the annuity contract contained no provision that, after Mr. Koonce’s death, the
annuity’s remaining proceeds would be paid to a person whom he designated
either in the annuity contract or a separate writing. And finally, our holding in
this case does not require actually paying a new beneficiary to effect a change
in beneficiary.  We DENY in part the petition for panel rehearing.  

GRANTED in part and DENIED in part.


