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Petitioner Marlin Enos Nelson, convicted in Texas state
court of capital nurder and sentenced to death, seeks a certificate
of appealability (“COA’) to appeal the district court’s order
dism ssing his petition for wit of habeas corpus. He argues that
the equitable tolling doctrine should apply to his untinely federal
habeas petition because the district court failed to appoint
federal habeas counsel until after the statute of |limtations for

filing his petition had al ready expired. Because jurists of reason

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



woul d not find debatable the district court’s procedural ruling, we
DENY Nel son’ s application for COA
| . BACKGROUND
Nel son was convicted of the 1987 nurder of James Randl e
Howard and sentenced to death in August 1988. The Texas Court of
Crimnal Appeals affirnmed his conviction and sentence on direct

appeal on Novenber 25, 1992. Nelson v. State, 848 S.W2d 126 (Tex.

Crim App. 1992). Nelson’s conviction becane final on Cctober 4,
1993, when the U S. Suprene Court denied Nelson’s petition for a

wit of certiorari. Nelson v. Texas, 510 U.S. 830, 114 S. Ct. 100

(1993).

The one-year statute of limtations for filing a wit of
habeas corpus in the Antiterrorismand Effective Death Penalty Act
of 1996 (“AEDPA’), 28 U S.C. § 2244(d)(1)(A), was tolled until the
appoi ntment of state habeas counsel on January 19, 1998.! Nel son
filed his state habeas petition 267 days |ater, on Cctober 13,
1998. After the Texas Court of Crimnal Appeals denied state
habeas relief on Septenber 11, 2002, ninety-eight days renained
wthin the limtations period. Nelson's petition was thus due on

or before Decenber 19, 2002.

The Texas Attorney General’'s office agreed to toll the tine
fromrequest until appointnent of state habeas counsel in the
Texas Court of Crimnal Appeals. See Cantu-Tzin v. Johnson, 162
F.3d 295, 298 (5th Gr. 1998); Pyles v. Mrales, No. 396-CV-2838-
D (N.D. Tex. Dec 2, 1996).




Nel son noved for the appointnent of federal habeas
counsel on Septenber 17, 2002. However, the district court did not
appoi nt counsel until March 13, 2003, nearly six nonths after
Nel son had noved for the appoi ntnent and al nost three nonths after
the expiration of AEDPA' s statute of limtations. Recognizing that
the limtations period had expired, on April 30, 2003, Nel son noved
for an extension of tinme until June 13, 2003, to file his federal
habeas petition. Hi s notion requested that the court equitably
toll thelimtations period for the tine Nel son was w t hout federal
habeas counsel. \While that notion was pending, Nelson filed his
federal habeas petition on August 22, 2003, 162 days after the
appoi ntnment of counsel and 246 days after AEDPA's |limtations
peri od had expired.

Because the petition had al ready been filed, the district
court granted Nelson’s notion for an extension of tine on
February 10, 2004, but declined to decide if the petition was
tinely. Responding to the State’s notion to dismss, the district
court dism ssed Nelson’s habeas petition as tinme barred and sua
sponte denied COA on March 31, 2005. The district court denied
Nel son’s notion to alter or anmend the judgnent on March 31, 2006.
Nel son now appeal s.

1. DI SCUSSI ON
AEDPA requires Nelson to obtain a COA before he can

appeal to this court. 18 U. S.C. 8§ 2253(c); Morris v. Dretke




379 F.3d 199, 203 (5th Cr. 2004). To obtain a COA Nel son nust
make “a substantial showng of the denial of a constitutiona
right.” § 2253(c)(2). Were, as here, the district court rejects
a habeas petition on procedural grounds, “a COA should issue when
the prisoner shows, at least, that jurists of reason would find it
debat abl e whether the petition states a valid claimof the denial
of a constitutional right and that jurists of reason would find it
debat abl e whether the district court was correct in its procedural

ruling.” Slack v. MDaniel, 529 U S. 473, 484, 120 S. . 1595,

1604 (2000) (enphasis added); see also Mirris, 379 F.3d at 204.

It is undisputed that Nelson’s federal habeas petition
was untinely filed. However, the limtations period may be
equitably tolled “in rare and exceptional circunstances.” Davis V.
Johnson, 158 F.3d 806, 811 (5th Cr. 1998). “[E]xtraordinary cir-
cunst ances exi st where a petitioner is msled by an affirmative,
but incorrect, representation of a district court on which he

relies to his detrinment.” Cousin v. Lensing, 310 F.3d 843, 848

(5th Gr. 2002) (citing United States v. Patterson, 211 F.3d 927,

931-32 (5th Gir. 2000)).

Nel son argues that equitable tolling applies to the tine
period during which he | acked federal habeas counsel because the
district court did not nmake the appointnment until six nonths after
he made his request and after the limtations period had already
expired. However, this court has previously held that a

defendant’s pro se status wll not excuse an untinely habeas
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petition. See, e.q., United States v. Wnn, 292 F. 3d 226, 230 (5th

Cir. 2002) (citing United States v. Flores, 981 F.2d 231, 236 (5th

Cr. 1993)); Eelder v. Johnson, 204 F.3d 168, 171 (5th G r. 2000);

see al so, Lookingbill v. Cockrell, 293 F. 3d 256, 264 n. 13 (5th Cr

2002). The district court was correct to concl ude that Nel son knew
about the inpendi ng deadline and could have filed a pro se skel et al

petition before the limtations period expired. See Lookingbill,

293 F. 3d at 264.
Nel son clains that this case presents nore extraordi nary
circunstances warranting equitable tolling than did Prieto v.

Quarterman, 456 F.3d 511 (5th Gr. 2006). Prieto held that

equitable tolling was warranted where the district court msledthe
prisoner by granting additional tinme to file his petition before
the limtations period had expired. 1d. at 515. Nel son argues
that the district court’s extension of tine in February 2004 m sl ed
him into believing that his petition was due beyond the AEDPA
limtations period. The district court’s order could not have
m sl ed Nel son, because it granted the extension well after the

limtations period had already expired. See Fierro v. Cockrell,

294 F.3d 674, 683 (5th Cr. 2002). The court did not mslead
Nel son into filing his petition outside the limtations period.
Nel son next contends that he was diligent in filing his

petition after counsel was appointed. See Cousin, 310 F.3d at 849

(equitable tolling requires petitioner to “pursue habeas relief
diligently”). The record, however, shows otherwi se. After state
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habeas relief was denied, ninety-eight days remained in the
limtations period. Nelson’s counsel was aware of the limtations
peri od because he noved to extend the filing date to June 13, 2003,
a date within ninety-eight days fromhis appointnent. Yet he then
waited until 162 days after the appointnent to file Nelson's

federal petition. Cf. Prieto, 456 F.3d at 513.2 Therefore, even

if the district court had granted equitable tolling equivalent to
the tinme Nelson was w thout federal habeas counsel, his petition
woul d still have been untinely.® Nelson’s conplaint that he was
unable to prepare the petition in ninety-eight days is

unconvi nci ng. See Fierro, 294 F.3d at 684; Ot v. Johnson,

192 F.3d 510, 514 (5th Gr. 1999). Nel son has failed to
denonstrate diligence in the preparation of his federal petition.

Alternatively, the State urges us to deny COA because
Nel son made no attenpt in his brief to showthat “jurists of reason
would find it debatable whether the petition states a valid claim
of the denial of a constitutional right.” Slack, 529 U S. at 484,

120 S. C. at 1604; see also N xon v. Epps, 405 F. 3d 318, 323 (5th

2Counsel contends that to do a thorough job of preparing the
petition, he tried to secure appropriate records and expert help,
all of which took tine, and he faced inpedi nents by the court and
the State. Nevertheless, counsel could also have filed a
skel etal petition and sought |eave to anend | ater.

3Nel son does not argue in his brief to this court, as he did
to the district court, that equitable tolling applies to the
five-nonth period between the appointnent of counsel in March
2003 and the filing of the petition in August 2003. Accordingly,
any such argunent is waived. See United States v. Ponpa,

434 F. 3d 800, 806 n.4 (5th Cr. 2005).
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Cr. 2005). The Suprene Court rejected this approach in Sl ack
where the petitioner focused his argunents on the district court’s
procedural ruling and nmade no attenpt to show the denial of a
constitutional right. See Slack, 529 U S. at 485, 120 S. C. at
1604. Like the Suprene Court in Slack, which noted that a ruling
agai nst the petitioner on the procedural issue would end the case,
we decline to address the sufficiency of Nelson’ s constitutiona
i ssues because “there is al so present sone ot her ground upon which

the case may be disposed of.” |d. (quoting Ashwander v. TVA

297 U.S. 288, 347, 56 S. C. 466, 483 (1936) (Brandeis, J.,
concurring)).
I11. CONCLUSI ON

Based on Lookingbill and this court’s settled authori-

ties, this case presents no “rare and exceptional circunstances”
that warrant equitable tolling, and jurists of reason would not
find the district court’s procedural ruling to be debatable. W
theref ore DENY Nel son’s application for COA to appeal the district
court’s refusal to grant equitable tolling.

COA DENI ED.



