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PER CURI AM *

Beverly Enterprises-Mssissippi, Inc. challenges an adverse
summary judgnent against its action to conpel arbitration.

Mat erial fact issues, however, preclude that judgnment. VACATED AND

REMANDED.

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



| .

I n January 2003, Charles McAlister (decedent) was admtted to
Beverly Healthcare-Eason, a nursing-hone facility, owned and
operated by Beverly Enterprises-Mssissippi, Inc. On the date of
adm ssi on, decedent, who was illiterate, purportedly executed an
arbitration agreenment, which contained, inter alia, a provision
requiring all clains or disputes raised in connection with his
nur si ng- hone care to be submtted to binding arbitration.

Decedent died at the Beverly facility in May 2003. |In August
2004, Bertha Powell, decedent’s sister and a wongful death
beneficiary, filed a state-court action, charging Beverly wth,
inter alia, negligence, nedical malpractice, fraud, breach of
fiduciary duty, and wongful death.

In Septenber 2004, Beverly filed this action agai nst Powel l
and ot hers (defendants) to conpel arbitration and enjoin the state-
court action. |In response, defendants denied that the arbitration
agreenent was valid and enforceable. Follow ng discovery, Beverly
moved i n August 2005 to conpel arbitration. |In February 2006, the
district court denied Beverly’'s notion and closed its action,
hol ding: testinony fromBeverly s own w tnesses suggest decedent
was not read the arbitration docunent and did not sign it; and, due
to decedent’s illiteracy, Beverly engaged in fraud-in-the-

i nducenent by having him sign the agreenent w thout properly



explaining it to him Beverly's notion to alter or anend the
j udgnent and for reconsideration was denied that April.
1.

I n essence, summary judgnent was awar ded defendants. Beverly
chal | enges that judgnent, contending: the arbitration agreenent
was valid and enforceable; and, accordingly, decedent’s clains
should be submtted to arbitration. |In the alternative, Beverly
cont ends: if questions of material fact exist as to the
arbitration agreenent’s enforceability, this action should be
remanded for trial

A summary judgnent is reviewed de novo, e.g., Celotex Corp. v.
Catrett, 477 U. S. 317, 330 (1986), and is appropriate “if ... there
IS no genuine issue as to any material fact and ... the nov[ant]

is entitled to a judgnent as a matter of law', Feb. R Qv. P.
56(c). “Anissue is ‘genuine’ if the evidence is sufficient for a
reasonable jury to return a verdict for the nonnoving party.”
Ham | ton v. Segue Software Inc., 232 F. 3d 473, 477 (5th Cr. 2000)
(citation omtted). “A fact issue is material if its resolution
could affect the outcone of the action.” Cooper Tire & Rubber Co.
v. Farese, 423 F.3d 446, 454 (5th G r. 2005) (quoting Thonpson v.
Goet zmann, 337 F.3d 489, 502 (5th Cr. 2003)). Finally, all
reasonabl e inferences are made in the light nost favorable to the
non-novant. Calbillo v. Cavender O dsmobile, Inc., 288 F.3d 721,

725 (5th Gir. 2002).



In determning whether parties should be conpelled to
arbitrate, courts performa bifurcated inquiry. “First, the court
must determ ne whether the parties agreed to arbitrate the di spute.
Once the court finds that the parties agreed to arbitrate, it nust
consi der whether any federal statute or policy renders the clains
nonarbitrable.” Wash. Mut. Fin. Goup, LLC v. Bailey, 364 F.3d
260, 263 (5th Gr. 2004). Inthis regard, a party seeking to avoid
arbitration nust prove the arbitration provision was a product of
fraud or coercion or other “such grounds [that] ... exist at |aw or
inequity for the revocation of any contract”. Sam Rei sfeld & Son
Inmp. Co. v. S.A FEteco, 530 F.2d 679, 681 (5th Gr. 1976) (quoting
the Federal Arbitration Act, 9 U S.C 8§ 2); see also Nat’|l Iranian
Gl Co. v. Ashland G, Inc., 817 F.2d 326, 332 (5th Cr. 1987).
In contending that no valid arbitration agreenent exists, and
therefore, in support of the summary judgnent, defendants nmake two
contentions.

First, they assert decedent did not agree to arbitrate any
di sputes because he did not sign the arbitration agreenent.
Decedent’s fam |y, although not present at his adm ssion to the
Beverly facility, testified the signature on the agreenent
(characterized by an “X* mark) is not his; the famly produced
ot her docunentation which they cl ained was si gned by decedent and
whi ch purported to showa wholly different signature. |n response,

Beverly offers deposition testinmony fromtwo enpl oyees: one, who



W t nessed decedent sign the agreenent; and a second, who signed t he
agreenent as a W tness. (Al'though the latter did not renenber
decedent’ s signing the agreenent, she testified she woul d not have
signed as witness had decedent not signed the agreenent.)

In the alternative, defendants contend: even if the agreenent
was signed, it 1s unconscionabl e, both procedurally and
substantively. Under M ssissippi |aw, unconscionability can either
be substantive or procedural. West v. West, 891 So.2d 203, 213
(Mss. 2004). For procedural unconscionability, parties invoking
it point tothe “formation of the contract”, id.; unconscionability
generally requires showing |ack of ei t her know edge or
vol unt ar i ness. Vi cksburg Partners, L.P. v. Stephens, 911 So.2d
507, 517 (M ss. 2005) (citation omtted).

Def endant s assert the circunstances surrounding the
agreenent’s formation rendered it procedurally unconscionable:
decedent was illiterate and totally dependent on Beverly enpl oyees;
and t he enpl oyees did not read or explain the agreenent to him but
sinply paraphrased it. As arelated claim defendants contend, and
the district court found, that these actions anmounted to fraud-in-
t he-i nducenent, by which Beverly took advantage of both its
relationship with decedent and his illiteracy by failing to inform
him that he was signing an arbitration agreenent. Beverly
enpl oyees, however, present at decedent’s adm ssion, testified by

deposition that the agreenent was explained to him and that he



understood the contents of the agreenent when he executed it.
Further, Beverly notes: under Mssissippi law, “illiteracy al one
is not a sufficient basis for the invalidation of an arbitration
agreenent”. Am Heritage Life Ins. Co. v. Lang, 321 F.3d 533, 537
(5th Gr. 2003).

Needl ess to say, the contentions by both sides denonstrate
this matter is not easily resolved. | ndeed, the district court
noted as nuch, stating: “there is conflicting testinony, from
[each party’s witnesses], as to whether [decedent] was read the
Agreenent and whether he placed an X on it”. The resolution of
these fact issues will undoubtably affect the disposition of this
action. (Because material fact issues exist, we need not address
defendant’s clains for substantive unconscionability and breach of
fiduciary duty.) Therefore, summary judgnent was i nproper.

L1,
For the foregoing reasons, the denial of arbitration is

VACATED and the matter is REMANDED for trial

VACATED AND REMANDED



