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PER CURI AM *

Sal vador Garcia D az appeals the 87-nonth sentence i nposed
by the district court followwng Garcia Diaz’s plea of guilty to
one count of transporting unlawful aliens resulting in the death
of a person, a violation of 8 U S.C 8§ 1324(a)(1). Finding no
error, we affirm

Garcia D az was a guide involved in smuggling approximtely
34 aliens across the Mexican border into the United States.
After two days of travel on foot, the group reached a hi ghway

where a “coyote” directed D az, Manuel Lopez, and 13 unl awf ul

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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immgrants to a van. Lopez was the driver, Diaz sat in the front
passenger seat, and the 13 aliens were in the rear of the van,
whi ch had no seats. Wen a Nueces County Deputy Constabl e
attenpted to stop the van for a traffic violation, the van drove
off into a field, where it ran into a ditch. Lopez and one alien
were killed. Two aliens suffered serious pernmanent danage
resulting fromhead trauma and a third suffered a broken jaw,
hip, and leg. Al the aliens incurred various degrees of injury.
According to sworn statenents, Garcia Diaz instructed Lopez to
drive when the deputy exited his vehicle and al so instructed the
ot her drivers by tel ephone to block the deputy or to drive
erratically to avoid apprehension.

The advi sory sentencing range was 57 to 71 nonths, which
i ncluded the foll ow ng enhancenents: six |evels because the
of fense involved 34 aliens; two | evels because the of fense
invol ved intentionally or recklessly creating a substantial risk
of death or serious bodily injury to another person; and ei ght
| evel s because a death resulted. US S .G 8§ 2L1.1(b)(2), (5),
(6). The district concluded that the advisory range was
i nsufficient because the Guidelines did not account for multiple
deaths or nultiple injuries. Accordingly, the court decided to
depart upward to a range of 70 to 87 nonths and sentenced D az at
the top of that range.

Al t hough the district court also cited the factors set out

in 18 U S.C. 8 3353(a) both orally and in the witten statenent
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of reasons, the oral pronouncenents of the court at sentencing
and its citation to the reasons for an upward departure set out
in the presentence report |lead us to conclude that the court
intended to inpose an upward departure pursuant to U S. S G

8 bK2.0(a)(3). See United States v. Torres-Aguilar, 352 F.3d

934, 936 (5th Cr. 2003). Accordingly, we review the sentence
for reasonabl eness enpl oyi ng an abuse-of -di scretion standard.

See United States v. Saldana, 427 F.3d 298, 308 (5th Cr. 2005).

Garcia D az contends that the departure was not proper
because the district court based it on factors already taken into
account by enhancenents for the nunber of aliens involved, the
creation of a substantial risk of injury, and the death of an
i ndividual. The Sentencing Guidelines plainly contenplate a
departure based on factors already taken into consideration in
determ ning the guideline range, where those factors are present
to a degree that takes the case out of the heartland of typical
cases. See U S S G 8 5K2.0(a)(3); Saldana, 427 at 309-10 & n. 46
(5th Gr. 2005). The enhancenents for creation of risk or injury
and for death do not take into account nultiple injuries or

deat hs. See United States v. Sanchez, F. 3d. , No. 06-

20193, 2007 W 1127976, at *6 (5th Gr. Apr. 17, 2007). In
addition, both U S.S.G 8 5K2.1 and U S.S.G 8§ 5K2.2 contenpl ate
upward departures for nultiple deaths and injuries. Although
US S G 8 2L1.2(b)(2) provides for an enhancenent based on the

nunber of aliens involved in a snmuggling offense, that provision
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does not speak to the nunber of aliens injured or killed; it is
l[imted to those involved in the offense. Thus, the district
court did not depart upward on an inperm ssible basis.

W reject Garcia Diaz’s contention that counting two deaths
i's i nappropriate because one of the victins was the driver. The
Qui del i nes make no distinction between the death of a co-
conspirator and the death of a third person. Further, wtnesses
stated that it was Garcia Diaz who directed all the vans to evade
the deputy and told the driver of his van to go when the deputy
exited his patrol car. Accordingly, Garcia D az’ s conduct placed
the driver at risk just as it placed the passengers at risk. As
for the argunent that the district court erred in its reference
to the vulnerability of the victinms, which is doubtful given the
context of the reference, any error was harmess in |ight of the

ot her bases for the departure. See United States v. MDowel |,

109 F.3d 214, 219 (5th Gr. 1997).

To the extent that the district court’s sentence constituted
a non-gui delines deviation, we |ikewi se find no error. For
effectively the sane reasons supporting the departure, we
conclude that the court’s sentence properly accounted for the
statutory sentencing factors under 18 U S.C. 8§ 3553(a). The
district court cited the need for the sentence to reflect the
seriousness of the offense, to afford adequate deterrence to
crimnal conduct, and to protect the public fromfurther crines

of the defendant, all appropriate factors under § 3553(a). As
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multiple deaths and injuries occurred, the court reasonably could
have concluded that the circunstances of this offense were nore
serious than those contenpl ated by the Guidelines and required a
greater sentence for deterrence and protection of the public.
Accordingly, to the extent that the court relied on its

di scretion to inpose a non-guidelines sentence, the court did not

abuse that discretion. See United States v. Smith, 440 F.3d 704,

707-08 (5th Cr. 2006).
Finally, Garcia Diaz does not challenge the reasonabl eness
of the extent of the departure or deviation. Accordingly, we do

not reach that issue. See United States v. Val di oser a- Godi nez,

932 F.2d 1093, 1099 (5th Cr. 1991).
AFFI RVED.



