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PAUL M NI X,

Pl ai ntiff-Appellant,
vVer sus
UNI T MAJOR UP HAYNES; LIEUTENANT UP PITTS; SERCGEANT UP RAMARI Z;
CORRECTI ONAL OFFI CER UP W LLI AM MAI LROOM SUPERVI SOR L. SM TH, UP
SMTH, Gang Intelligence Oficer,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 3:03-Cv-115

Bef ore DeMOSS, STEWART and PRADO, Circuit Judges.
PER CURI AM *

Paul M nix, Texas prisoner # 638154, filed the instant
8§ 1983 suit against several officials at the facility where he
was incarcerated to seek redress for alleged acts of retaliation,
di scrimnation, and harassnent as well as purportedly false
di sciplinary charges. The district court dismssed the suit
pursuant to FED. R CQv. P. 41(b) for want of prosecution. M niXx

argues that he did his best to conply with the district court’s

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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orders and the dism ssal was not warranted. M nix al so noves
this court for copies of records and an evidentiary hearing.

We review the district court’s dismssal, which operates as
one with prejudice due to the pertinent statute of limtations,

for an abuse of discretion. Long v. Simmons, 77 F.3d 878, 880

(5th Gr. 1996); MNeal v. Papasan, 842 F.2d 787, 789-90 (5th

Cir. 1988). Wen reviewing a dismssal with prejudice under Rule
41(b), we will conclude that there has been an abuse of

di scretion unless there is a clear record of delay or

cont umaci ous conduct by the plaintiff and the district court has
expressly determ ned that m | der sanctions would not encourage
diligent prosecution, or the record shows that the district court
enpl oyed | esser sanctions that proved to be futile. Berry v.
CIGNA/RSI -CI GNA, 975 F.2d 1188, 1191 (5th Cr. 1992).

The di sm ssal was based on Mnix's failure to follow a court
order. The district court did not consider |esser sanctions
before dismssing Mnix’s suit. The district court abused its
discretion in dismssing Mnix’s suit. See Berry, 975 F. 2d at
1191 & n. 6. Consequently, the judgnent of the district court is
VACATED, and this case is REMANDED for further proceedings. Al

out st andi ng noti ons are DEN ED



