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PER CURI AM ~

Appel  ant Larry Synoground appeals the district court’s
grant of sunmary judgnent to Appellee Gegory Mrvan. He argues
that the district court erred in holding that the excl usive renedy

provi si on of the Texas Wrkers’ Conpensation Act bars his tort case

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5.4.



agai nst Morvan. Synoground al so challenges the district court’s
conclusion that his acceptance of workers’ conpensation benefits
barred his suit agai nst Morvan. Because Synoground’s col |l ection of
wor kers’ conpensation benefits precludes him from mai ntaining an
action at common |aw for danmages, the district court’s grant of
summary judgnent is AFFI RVED.
. BACKGROUND

Synoground was injured while riding as a passenger in a
vehicle driven by his co-worker, Appellee G egory Morvan. Bot h
Synoground and Mrvan were enpl oyees of Key Energy Services, and
both were traveling away fromthe work site to eat lunch. Mbrvan
all egedly caused the car to collide with another vehicle, severely
i njuring Synoground. Synoground subsequently cl ai ned and accept ed
wor kers’ conpensati on benefits fromKey Energy, but he then brought
a conmmon law tort suit against Morvan. The district court granted
summary judgnent to Morvan because the exclusive renmedy provision
of the Texas Wrkers’ Conpensation Act prevented Synoground from
pursuing his tort action and because Mrvan, |ike Synoground, was
in the course and scope of his enploynent at the tine of the
accident. Synoground appeal s.

1. DI SCUSSI ON

An enpl oyee who cl ai ns and col | ects workers’ conpensati on

benefits is “precluded from maintaining an action at common | aw

agai nst his enployer or fellow enployees.” Berry v. G eqg |ndus.




Servs., Inc., 907 S.W2d 4, 5 (Tex. App. 1994); see also More v.

Means, 549 S.W2d 417 (Tex. Gv. App. 1977) (“We are of the view
that appellants, by proceeding to claim and collect benefits
provi ded under worknens’ conpensation policy of insurance provided
by the enployer . . . are as a matter of |aw precluded from
mai ntai ning an action at comon |aw for danages . . . against a

fell ow enpl oyee.”) (quoting Heibel v. Bermann, 407 S. W 2d 945, 946

(Tex. Civ. App. 1966)); Jones v. Jeffreys, 244 S.W2d 924, 926

(Tex. Gv. App. 1951). Berry is squarely on point. The plaintiff
was injured while returning froma lunch break and riding in the
passenger’s seat of a vehicle driven by his co-enployee. 907
S.W2d at 5. After the plaintiff clainmed workers’ conpensation
benefits, he sued his co-worker who was driving the vehicle. The
Texas court of appeals held that the plaintiff had “waived his
right to proceed at common law for injuries” because he had
coll ected and cl ai nred workers’ conpensation benefits. 1d.
Synoground’ s accept ance of workers’ conpensation benefits
establi shes that both he and Morvan were acting wthin the course
and scope of their enploynent at the tinme of the accident. See
TEX. LAB. CoDE ANN. 88 406. 031, 401.011(12). To avoid the preclusive
ef fect of the Texas Wirkers’ Conpensation Act,! however, Synoground

now argues that Morvan acted outside the course and scope of his

! The Act states that the “[r]ecovery of workers’ conpensation benefits
is the exclusive remedy of an enployee . . . against the enpl oyer or an agent or
enpl oyee of the enployer for the death or work-related injury sustained by the
enpl oyee.” TeEx. LAB. CcoE ANN. 8§ 408. 001(a).
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enpl oynent, even t hough both he and Morvan were engaged in the sane

conduct when the accident occurred. See Darensburqg v. Tobey,

887 S.W2d 84, 87 (Tex. App. 1994). W agree with the district
court that Texas |aw prevents his assertion of these inconsistent
positions because his collection of workers’ conpensation benefits
precludes his comon |aw action against Morvan. See Mbor e,

549 S.W2d at 418-109.

Accordingly, the district court’s grant of summary

j udgnent i s AFFI RVED



