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PER CURI AM *

This court previously affirmed the conviction and sentence of

the Appellant, Elias Rivera-Alvarez (“Rivera”). United States v.

Ri vera- Al varez, 202 Fed. Appx. 830 (5th G r. 2006). The Suprene

Court vacated and renmanded the case for reconsideration in the

light of Lopez v. Gonzales, 127 S.C. 625 (2006). Ochoa-Perez v.

United States, 127 S.C. 1263 (2007). Foll ow ng the Suprene

"Pursuant to 5TH QR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Court’s remand, we requested and received supplenental letter
briefs fromboth parties with respect to the inpact of Lopez.

In the light of Lopez, the district court erred by enhancing
Ri vera’s sentence based on his Texas conviction for possession of
cocai ne. Because Rivera has conpleted service of his term of
i nprisonment and was released by the Bureau of Prisons on August
31, 2006, any argunent that the sentence of inprisonnment shoul d be
reduced i s noot and the only portion of the sentence remaining for
consideration is Rivera s termof supervised rel ease.

However, as both parties noted in their supplenental l|etter
briefs, R vera presumably has been deported. In order to
resentence himand reduce his term of supervised rel ease, Federa
Rul e of Crimnal Procedure 43 requires the defendant to be present
and have the opportunity to allocute. Because Rivera has been
deported and is legally unable, w thout perm ssion of the Attorney
Ceneral, to reenter the United States to be present for a
resentencing proceeding, there is no relief we are able to grant

Ri vera and his appeal is noot. See United States v. Rosenbaum

Al anis, No. 05-41400, 2007 W. 926832 (5th G r. Mrch 29, 2007).

Ri vera asserts that Rosenbaum Alanis was wongly decided, and

W shes to preserve the issue for further review. Nevertheless, for
pur poses  of this appeal, it remains binding precedent.
Accordi ngly, the appeal is

DI SM SSED.



