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Plaintiffs, Francis and Doris Cain, individually and on behal f
of their mnor child, Mitthew Cain, and Plaintiff |ntervenor
Enmpl oyers Mutual Casualty Conpany (“Enpl oyers”), appeal a district
court order granting the notion for sunmary judgnennt of Defendant
I ntervenor Washington St. Tammany Electric Cooperative, Inc.
(“WsT"). Because we conclude M ssissippi law applies to this
di spute, we REVERSE and REMAND

|. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff Francis Cain (“Cain”), a M ssissippi resident, was
enpl oyed by Carson Line Service, Inc. (“Carson”), a M ssissipp
Corporation. Carson entered into a contract with WST, a Loui si ana
corporation, in which Carson agreed to clear rights-of-way for W5T.
Pursuant to this agreenent, Cain was trinmng trees along an
electric power line in St. Tammany Parish, Louisiana when the
aerial bucket being used by Cain cane into contact with an
energi zed power |line, causing Cain severe injuries. The electric
power |ine was owned by WST. Following his injury, Cain received
wor kers’ conpensation benefits under Mssissippi’s workers
conpensation | aw through Carson’s carrier, Enployers.

Cain and his wife, individually and on behalf of their m nor
child (the “Cains”), brought this suit seeking danmages from Al tec
I ndustries, Inc. (“Altec”), the manufacturer of the aerial bucket,
and WoT. WST filed a third party claimagai nst Carson for defense

and indemity. The Cains then dismssed their action against



Altec, leaving WET as the only defendant. Enployers subsequently
i ntervened, asserting its subrogation rights for workers’
conpensation benefits paid to Cain.

WET filed a notion for summary judgnent claimng tort i munity
based on the statutory enployer doctrine in Louisiana s workers’
conpensation law. In response, the Cains and Enpl oyers argued t hat
their case was an “exceptional case,” pursuant to La. Gv. Code
Ann. art. 3547, and thus, the substantive law of M ssissippi
governed their claim The district court rejected this argunent
and granted WST' s notion, concluding that Louisiana |aw applied.
The Cains and Enployers tinely filed this appeal.

1. Standard of Review

We review a district court’s choice-of -l aws determ nation de
novo.! W give no deference to the district court’s determ nation
of state | aw. ?

Federal courts sitting in diversity nust apply the choice-of -
| aws provisions of the state in which they sit.® Thus, we nust
apply Louisiana s choice-of-laws principles to determ ne which
state’s substantive law w |l apply.

I11. D scussion

Prior to conducting a choice-of-laws anal ysis, we nust first

'Abraham v. State Farm Mut. Auto. Ins. Co., 465 F.3d 609, 611 (5th Cir. 2006).

2Am. Reliable Ins. Co. v. Navratil, 445 F.3d 402, 404 (5th Cir. 2006).

3klaxon Co. v. Stentor Elec. Mfg. Co., Inc., 313 U.S. 487, 496 (1941).
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det erm ne whet her the | aws of Louisiana and M ssissippi conflict.?
If the laws of the states do conflict, only then is it necessary
for us to conduct a conflicts analysis to determ ne which state’s
| aw shoul d apply.

A. Is there a conflict of |aws?

The contract between Cain and WST contained a provision
specifically recognizing WoT as a statutory enployer of Carson’s
enpl oyees. ®

Under Louisiana law, a witten contract between a princi pal
and contractor recogni zing the principal as the statutory enpl oyer
of the contractor’s enployees is valid and enforceable.® As a
result, wunder Louisiana law, WST is inmmune from civil tort

liability.~

“See Schneider Nat’| Transport v. Ford Motor Co., 280 F.3d 532, 536 (5th Cir. 2002)
(citations omitted).

*The provision provided that:

The Owner, Washington-St. Tammany Electric Cooperative, Inc., (as principal
employer) and the Contractor (as direct employer) mutually agree that it is their
intention to recognize the Owner as the statutory employer of the employees of the
Contractor while such employees are providing work and/or services to the Owner
under this Agreement/Contract.

°La Rev. Stat. Ann. § 23:1061(A)(3). Louisianalaw provides, in pertinent part:

Except in those instances covered by Paragraph (2) of this Subsection, a statutory
relationship shall not exist between the principal and the contractor’s employees. .
. unless there is a written contract between the principal and a contractor which is
the employee’ s immediate employer or his statutory employer, which recognizes
the principa as a statutory employer.

'See La. Rev. Stat. Ann. § 23:1032.



However, unlike Loui siana, M ssissippi | aw does not recogni ze
and wi || not enforce any contractual provision seeking to give tort
immunity to a principal who is sued by a contractor’s enpl oyees
unl ess the principal has the | egal obligation under the M ssi ssi ppi
Wor kers’ Conpensation Act (the “Act”) to secure conpensation for
that contractor’s enpl oyees.® Under M ssissippi law, an owner is
not a statutory enployer, and thus, has no obligations under the
Act.® As a result, since WST was the owner of the electric power
line, it is not a statutory enpl oyer of Cain under M ssissippi |aw
and is not imune fromliability.?°

Accordingly, there is a substantive difference between
Loui siana and M ssissippi |aw necessitating a choice-of-|aws
determ nati on.

B. Choice of |laws
We wi Il apply Louisiana’ s choice-of-laws provisions, found in

Book |1V of the Louisiana Cvil Code, to resolve the choice-of -1 aws

8See Miss. Code Ann. § 71-3-7; Magee v. Transcontinental Gas Pipe Line Corp., 551 So.
2d 182, 184 (Miss. 1989) (owner “may not gain tort immunity by assuming compensation
obligations which in fact and in law it did not have’); Nash v. Damson Oil Corp., 480 So. 2d
1095, 1099 (Miss. 1985) (lessee could not gain tort immunity by voluntarily electing to say it had
compensation obligations which in fact and in law it did not have); Fallsv. Mississippi Power &
Light Co., 477 So. 2d 254, 258 & n.3 (Miss. 1985) (permitee not immune from suit even though
in the contract the permitee required the contractor to obtain workers' compensation).

°See Magee, 551 So. 2d at 184 (owner of right-of-way not statutory employer); see also,
Nash, 480 So. 2d at 1099 (lessee of oil producing unit not statutory employer); Fals, 477 So. 2d
at 258 (permitee not statutory employer).

See Miss. Code Ann. § 71-3-71.



issue in this case.

The issue of whether WST is inmune fromtort liability is an
i ssue of loss distribution and financial protection governed by La.
Civ. Code Ann. art. 3544.'' Therefore, we begin our analysis with
article 3544, which provides, in relevant part:

| ssues pertaining to loss distribution and financial

protection are governed, as between a person injured by

an of fense or quasi-offense and t he person who caused t he
injury, by the | aw designated in the follow ng order:

(2) If, at thetime of the injury, the injured person and

the person who caused the injury were domciled in

different states: (a) when both the injury and the

conduct that caused it occurred in one of those states,

by the | aw of that state;

Under the nechanical rule of article 3544, we would apply
Loui siana |aw because, at the tine of the injury, GCain, a
M ssissippi domciliary, and WST, a Louisiana corporation, were
domciled in different states, and both the injury and the conduct
that caused it occurred in one of those states, i.e., Louisiana.
Accordi ngly, based on article 3544, WST would be entitled to the
statutory enployer tort imunity afforded it under Louisiana | aw.

However, article 3547 provi des an exceptionto article 3544 to

be used when the nechanical rule of article 3544 yields an

"See La. Civ. Code Ann. art. 3543, comment (a); Duhon v. Union Pacific Resources Co.,
43 F.3d 1011, 1013 (5th Cir. 1995); Carriere v. Chandeleur Energy Corp., 94-40119, 42 F.3d 642
(5th Cir. Dec. 9, 1994) (unpublished opinion); Rigdon v. Pittsburgh Tank & Tower Co., Inc., 682
So. 2d 1303, 1306 (La. App. 1st Cir. 1996).




i nappropriate result.! Under La. Cv. Code Ann. art. 3547, this
exception is applicable when

fromthe totality of the circunstances of an excepti onal
case, it is clearly evident under the principles of
Article 3542, that the policies of another state woul d be
nore seriously inpaired if its law were not applied to
the particular issue. In such event, the law of the
ot her state shall apply.

Article 3547 references article 3542, which gives guidance in
determ ning how to eval uate which state’s policies would be “npst

seriously inpaired”:

That state is determ ned by evaluating the strength and
pertinence of the relevant policies of the involved
states in the light of: (1) the pertinent contacts of
each state to the parties and the events giving rise to
the di spute, including the place of conduct and injury,
the dom cile, habitual residence, or place of business of
the parties, and the state in which the relationship, if
any, between the parties centered; and (2) the policies
referred to in Article 3515 [the policies and needs of
interstate systens, the policies of upholding the
justified expectations of the parties, and the policy of
mnimzing the adverse consequences that mght follow
from subjecting a party to the law of nore than one
state], as well as the policies of deterring wongful
conduct and of repairing the consequences of injurious
acts.

Thus, the precise issue before us is whether this is an
“exceptional case” which warrants the application of article 3547

over article 3544. CQur decisions in Duhon v. Union Pacific

12See Comment to La. Civ. Code Ann. art. 3547.
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Resources Co.!® and Carriere v. Chandel eur Enerqy Corp., ! |ead us

to conclude that this is an “exceptional case,” dictating the
application of M ssissippi |aw

In Carriere and Duhon, we addressed the question of whether
Texas or Louisiana |law applied to the statutory enployer issue.
Al t hough, based on article 3544, Texas | aw applied, under the facts
in both cases, we concluded that the matter presented an
“exceptional case” under article 3547, dictating the application of
Louisiana law. *® Finding the facts in this case indistinguishable
fromthose in Carriere and Duhon, '* and applying the sane factors

we considered in Carriere! and Duhon, ¥ we conclude that this case

343 F.3d 1011.
194-40119, 42 F.3d 642.
*Duhon, 43 F.3d at 1014; Carriere, 94-40119, 42 F.3d 642.

!eAlthough in this case the contract between Carson and WST contained a provision
recognizing WST as a statutory employer of Carson’s employees, and the contract in Duhon and
Carriere did not, we do not find this distinction significant. The Carson/WST contract does not
include a choice-of-law provision and, in the absence of such a provision, the contract between
Carson and WST has no role in our choice-of-law analysis. Compare La. Civ. Code Ann. art.
3540 with La. Civ. Code Ann. art. 3544 and La. Civ. Code Ann. art. 3547.

YIn Carriere, we made the following comparison of the interests and policies of Louisiana
and Texas:

Texas interests are (1) Grey Wolf isincorporated in Texas; (2) the place of
conduct and injury are in Texas, and (3) Texas, we surmise, has an interest in
deterring wrongful conduct and repairing the consequences of injurious acts.
Louisanas interests-stronger by comparison-are (1) Carriere isdomiciled in
Louisiang; (2) Grey Waolf is qualified to do businessin Louisiana, and is doing
businessin Louisiang; (3) Carriere was working for Grey Wolf pursuant to a
Louisiana contract for hire; (4) Carriere's direct employer, with whom Grey Wolf
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presents an “exceptional case” requiring the application of
M ssi ssi ppi | awover Louisiana law. Louisiana s interests are: (1)
WET is incorporated in Louisiana; (2) the place of conduct and
injury are in Louisiana; (3) Cain’s direct enployer, Carson, was
qualified to do business in Louisiana, and was specifically doing
busi ness under a Louisiana contractor’s nunber; and (4) Louisiana
has an interest in applying its workers’ conpensation laws to
regulate the rights and liabilities of a donestic enployer and an
enpl oyee injured in its state. On the other hand, M ssissippi’s
interests are: (1) Cain is domciled in Mssissippi; (2) WST is

regi stered to do business in Mssissippi as a non-profit Louisiana

established the contractual relationship to “hire” Carriere is [authorized to do
businessin Louisiana]; (5) Carriere has received workers compensation benefits
for hisinjury pursuant to Louisianalaw; (6) Louisiana has an interest in protecting
both citizens who are recruited and hired in Louisiana and employers that are
doing businessin the state; (7) Louisiana has an interest in protecting foreign
corporationsin order to create afriendly business aimosphere in which to promote
commerce and industry; (8) Louisiana has an interest in the consistent and
comprehensive implementation of its workers compensation laws; and (9) as
articulated by article 3515, the policies and needs of the interstate system, which
includes the expectations of the parties and the minimization of adverse
conseguences that might follow from subjecting a party to the law of more than
one state are best served in this dispute by the application of Louisiana law.

94-40119; see Carriere v. Chandeleur Enerqy Corp., 94-40119 (5th Cir. Jan. 17, 1995)
(correcting earlier statement that Carriere’ s direct employer, Chandeleur, was domiciled in
Louisiana).

8In Duhon, we considered the following factors in reaching our conclusion: (1) the
plaintiffs are Louisiana citizens; (2) Duhon was hired in Louisiana by Grey Woalf; (3) suit wasfiled
in Louisiana; and (4) Duhon received worker’ s compensation benefits in accordance with
L ouisiana worker’s compensation scheme. Duhon, 43 F.3d at 1014.
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corporation, and is doing business in Mssissippi;?! (3) Carson is
incorporated in Mssissippi; (4) Cain has received workers’
conpensation benefits for his injury pursuant to M ssissippi |aw,
(5) Mssissippi has an interest in repairing the consequences of
injurious acts inflicted on its citizens; (6) M ssissippi has an
interest in the consistent and conprehensive inplenmentation of its
wor kers’ conpensation laws; and (7) as articul ated by article 3515,
the policies and needs of the interstate system which include the
expectations of the parties and the mnimzation of adverse
consequences that mght follow fromsubjecting a party to the | aw
of nore than one state are best served in this dispute by the
application of M ssissippi |aw

In sum after conparing the policies and interests of both
Loui si ana and M ssi ssi ppi, we conclude the policies of M ssissippi
woul d be nore seriously inpaired if Louisiana |law were applied to
this dispute than would Louisiana’s if Mssissippi law were
appl i ed. Consequently, we are convinced that M ssissippi |aw
applies to this dispute and, thus, WST is not inmune from suit.
Therefore, the district court erred in granting WST's notion for

summary judgnent based on Loui siana | aw.

*The work that WST does in Mississippi is minimal compared to the work it performsin
Louisiana. However, WST islisted as an electric company serving Walthall County, Mississippi
on the County’ s chamber of commerce website, and WST’ s website indicates that it serves, inter
dia, the southern part of Marion County in Mississippi.
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' V. Concl usi on
For the foregoing reasons, we REVERSE the district court’s
order granting WST's notion for sunmary judgnent and REMAND t he
case for further proceedings consistent with this opinion.

REVERSED and REMANDED.
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