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Bef ore H G3 NBOTHAM DAVI S and BARKSDALE, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:”

This is an appeal fromthe district court’s order dism ssing
the conplaint of A Cal Rossi, Jr. on defendants’ notion to di sm ss
for lack of personal jurisdiction. Because we find that Rossi
presented a prinma faci e case of specific personal jurisdiction over

t he defendants, we vacate and remand for further proceedi ngs.

Pursuant to 5TH CCR. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



| .

A. Cal Rossi is a Texas resident. He hired defendants Frank
Whl, a New York |lawer, and his firm Lankler Siffert & Whl LLP,
to represent him when he was indicted on charges of racketeering
and securities fraud in the Southern District of New York. The
firmhas no offices in Texas.

Rossi was acquitted, but later refused to pay invoices
submtted by his |lawers, claimng that the lawfirmm srepresented
his obligation to pay for certain expert expenses. Specifically he
claimed that the law firmhad told himthat he would not be |iable
for expert and consulting fees unless Rossi’s enployer first
refused to pay, and, in the case of the fees charged by FTI
Consultants, Inc. (“FTI”), that he would not be liable at all. The
law firmsued for paynent in the Southern District of New York and
was successful in obtaining a sunmary judgnent agai nst Rossi. The
firmthen obtained an order for registration in Texas of the New
York judgnent. Also, the firmobtained three orders for ex parte
turnover in the Northern District of Texas. Finally, the firmhas
filed a garnishnent proceedi ng agai nst Rossi and his enployer in
Texas State Court.

In sum both defendants, the law firm and Frank Whl, (1)
pl aced hundreds of phone calls to Texas, (2) sent invoices
exceeding $4 mllion to Texas, (3) nade three trips to Texas to
interview witnesses and neet wth Rossi, and (4) allegedly
commtted a tort in the State of Texas by naking false

2



representations to Rossi in Texas. Further, the lawfirmal one (1)
contracted to perform legal services for a client living and
working in Texas, and (2) registered judgnents against Rossi in
Texas courts.

Rossi filed this suit in the Northern District of Texas,
seeki ng recovery fromthe lawfirmfor breach of fiduciary duty and
fraud, based in part onthe lawfirm s m srepresentati on concerning
his liability for expert fees. The district court dismssed the
suit for lack of personal jurisdiction over Wohl or his firm

.
We reviewthe district court’s dism ssal for |ack of personal

jurisdiction de novo. Alpine View Co. Ltd. v. Atlas Copco AB, 205

F.3d 208, 214 (5" Cir. 2000). In a diversity action, the court nmay
exerci se personal jurisdiction over a nonresident defendant if (1)
the Texas long-arm statute provides a basis for personal
jurisdiction over the defendant and (2) exercise of personal
jurisdiction is consistent with the Constitution’s due process

requi renents. Revell v. Lidov, 317 F.3d 467, 469 (5'" Cir. 2002).

Because the Texas |long-arm statute “reaches to the constitutional
limts,” we need only consider the due process analysis. 1d. at
469- 70.

The Due Process Cause permts the exercise of personal
jurisdiction over a nonresident defendant when “(1) that defendant
has purposefully avail ed hinself of the benefits and protections of
the forum state by establishing m ninmum contacts with the forum
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state, and (2) the exercise of jurisdiction over that defendant

does not offend traditional notions of fair play and substanti al

justice.” A pine View, 205 F.3d at 215 (citations and interna
quotation marks omtted). M ni mum contacts can be established
under two categories: specific or general jurisdiction. 1d. The

argunents before the district court focused on specific
jurisdiction, which exists when a nonresident defendant has
“purposefully directed its activities at the forum state and
litigation results fromthe alleged injuries that arise out of or
relate to those activities.” |d.(citations and internal quotation
mar ks omtted).

When the district court dismsses for lack of personal
jurisdictionwthout hol ding an evidentiary hearing, as occurred in
this case, we review the dismssal to determne whether the
plaintiff presented a prima facie case supporting jurisdiction.!?
I d. In doing so, we accept the plaintiff’s uncontroverted and
nonconclusory factual allegations as true and resolve all

controverted allegations in the plaintiff’'s favor. |d.

The district court noted that the plaintiff sought to assert

1 Al'though both parties submtted affidavits and other evidence
in support of their positions on the notion to dismss, the
district court’s Menorandum Opinion and Order on the Mtion to
Dismss makes it clear that it treated the issue as one decided on
the basis of the pleadings and wthout an evidentiary hearing.
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specific jurisdiction on the basis of the follow ng contacts or
activities by the defendants: (1) contracting with and agreeing to
represent him a Texas citizen, and sending bills and pl aci ng phone
calls to Texas seeking paynent for services rendered, (2)
communi cating false information to Plaintiff in Texas, and (3)
filing the collection actions in state and federal court in Texas.
The district court correctly considered and di sm ssed the contacts
in items (1) and (3) as insufficient to establish personal
jurisdiction over either Wohl or his firm

The district court however did not address item (2), whether
comuni cating false information to the plaintiff in Texas presents
a sufficient basis on which specific jurisdiction could be
est abl i shed. Rossi’s conplaint alleges the follow ng rel evant
facts: (1) “venue is proper inthis Court in that sone, if not all,
of the msrepresentations described below were nade by the
Def endants to Rossi while Rossi was located in the Northern
District of Texas”; (2) “[more specifically, the Defendants made
certain actionable m srepresentations of fact that were directed to
a citizen of Texas (Rossi) in Texas”; and (3) “[b]y way of exanple
only, the Defendants represented to Rossi, orally and in witing,
that he woul d not be responsible for paying any nonies to FTI for
wor k/ services rendered by FTlI.” Several cases fromthis circuit
make it clear to us that these allegations are sufficient to raise
a prima facie case of specific personal jurisdiction against the

def endant s.



In Wen Air Alaska, Inc. v. Brandt, 195 F.3d 208 (5" Cr.

1999), the defendant, a German attorney, provided | egal services
to the plaintiff, an Al askan corporation based in Texas, to form
several German conpanies. During these transactions, the defendant
made various phone calls and sent faxes and letters to Texas, the

forumstate. Plaintiff alleged that these conmuni cati ons cont ai ned

fraudul ent m srepresentations. Plaintiff also alleged that the
defendant nade intentional, material msrepresentations while
attending neetings in Texas. In addressing whether these

allegations were sufficient to establish a prima facie case of
personal jurisdiction against the defendant, we stated, “Even if
the parties fornmed their rel ationship in Germany, however, a single
act by Brandt directed toward Texas that gives rise to a cause of
action by Wen Air can support a finding of mninmnumcontacts.” [d.
at 211. In addition, “[w hen the actual content of comrunications
wth a forumgives rise to intentional tort causes of action, this
al one constitutes purposeful availnent.” 1d. at 213.

In Lewis v. Fresne, 252 F.3d 352 (5'" Cir. 2001), Lew s all eged

that defendant Rosenfeld participated in a phone conversation
bet ween hinself and Fresne that was designed to convince Lewis to
make a | oan on the basis of several m srepresentations. Rosenfeld
did not correct the m srepresentations and prepared and sent | oan
docunents and stock certificates to Lewis in Texas that contained
fraudul ent m sstatenents regardi ng the asset that was to secure the
| oan. We found these allegations to be sufficient evidence of
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m ni mum cont acts because a “single act by a def endant can be enough
to confer personal jurisdictionif that act gives rise to the claim

being asserted.” 1d. at 358-59. See also Streber v. Hunter, 221

F.3d 701 (5'" Gir. 2000) (Defendant Bl azier purposefully availed
hi msel f of Texas | aws when he gave tax advi ce that he knew woul d be
received by a Texas client. At least sone of the allegations
formng the basis of the lawsuit arose fromBl azier’s contacts with
Texas, including participation in a nediation in Texas. The
exerci se of personal jurisdiction over Blazier was appropriate.)
W see no basis to distinguish this case from the above
authority. Rossi alleges acts by the defendants in Texas that give
rise to at least one of the clains he asserts against the
def endant s. Accordingly, he has established a prinma facie case
that the defendants had m ni num contacts with Texas because they
“purposefully directed . . . activities at the forumstate and the
litigation results from alleged injuries that arise out of or

relate to those activities.” Alpine View 205 F.3d at 215

(internal quotation marks omtted).?

Once a plaintiff has established m ninum contacts with the
forum state, the burden shifts to the defendant to show that the
assertion of jurisdiction over hi mwould be unfair. Wen Air, 195
F.3d at 215. Although the district court did not reach this stage

of the analysis, it is rare that a defendant can make such a

2 Onremand, if requested by the parties, the district court may
reconsider this issue following a Rule 12(b)(2) hearing.
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conpel I i ng case once m ni num cont acts have been shown. 1d. *“If a
cause of action for fraud conmtted agai nst a resident of the forum
is directly related to the tortious activities that give rise to
personal jurisdiction, an exercise of jurisdiction |likely conports
wth the due process clause, given the obvious interests of the
plaintiff and the forumstate.” 1d.
| V.

For the foregoing reasons, we vacate the judgnent of the

district court and remand this case for further proceedi ngs.

VACATED and REMANDED.



