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GARWOOD, Circuit Judge:”

I n t he third appeal resul ting from this case,
def endant —appellant Dr. Herman Smth (Smth) challenges the

district court’s judgnent entered after a jury verdict in favor of

"Pursuant to 5THGR R 47.5 the Court has determined that this opinion
shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.



pl aintiff—-appell ee Karen Jo Barrow (Barrow). Smth presents three
argunents against the judgnent, contending that: first, the
district court erroneously applied a heightened |evel of scrutiny
in analyzing the constitutionality of the state action at issue in
this case; second, the district court erred in deciding to award
Barrow attorneys’ fees; and third, the district court erred when it
ruled that Smith's $30,000.00 joint offer of judgment wth
codef endant Greenville Independent School District (G SD) and his
| ater $100, 000.00 offer, both made pursuant to Federal Rule of
Cvil Procedure 68, were ineffective to invoke Rule 68's provision
requiring certain offerees to pay post-offer costs.

Barrow cross-appeal s, arguing that the district court erredin
determ ning the prevailing market rate for Barrow s attorneys and
i n maki ng downward adjustnents to Barrow s attorneys’ hours.

For the reasons set forth below, we affirm

FACTS AND PROCEEDI NGS BELOW

During the sunmer of 1998, Barrow was enpl oyed as a teacher by
@ SD, where Smth was then a superintendent. Barrow s children
were enrolled in the Geenville Christian School, a private
religious school.

That sumer, an assistant principal position at a mddle

school becane open at A SD, and Barrow applied for the job. In My

"\ have previously chronicled the facts and proceedings of this case.
See Barrow v. Geenville Indep. Sch. Dist. (Barrow I1l), 480 F.3d 377, 379-80
(5th Gr. 2007), cert. denied, U S LEXIS 11047 (U S. Cct. 1, 2007) (No. 07-
59).



of 1998, at Smth's direction, a senior school official approached
Barrow and asked whet her she woul d nove her children to the public
school s so that she coul d be consi dered for the assistant princi pal
position. Barrow responded that she was very much interested in
becom ng an assistant principal, but she would not renove her
children fromtheir private religious school

After Barrow s nane was included in the applicant pool, Smth
directed the assistant superintendent for personnel to see if
Barrow woul d nove her children to public school. She would not,
and A SD hi red anot her person for the assistant principal position.
Smth later told Barrow and her husband t hat he had not recommended
Barrow for the position because their children attended private
school

Barrow filed this suit in 2000 under 42 U S . C. § 1983,
alleging that Smith violated her constitutional rights by refusing
to consider her for the assistant principal position because Barrow
woul d not nove her children fromthe private Christian school into
a @ SD school .

Smth noved for summary judgnent based on his assertion that
he was entitled to qualified imunity, permtting the court to
assune for the purpose of his notion that he deci ded not to pronote
Barrow at |least in part because she chose to educate her children
in a private school. The district court granted Smth’s notion,

finding himentitled to qualified inmunity after concluding that



the law was not clearly established regarding public school
enpl oyees’ constitutional right to send their childrento a private
school. W reversed the district court’s grant of summary judgnent
to Smthinthis case’s first appearance before this court. Barrow
v. Geenville Indep. Sch. Dist. (Barrowl), 332 F.3d 844 (5th Gr.
2003) .

After this court decided Barrow I, the district court and
parties agreed to refer the case for non-binding arbitration
concerning the issue of attorneys’ fees. On July 27, 2004, the
district court judge presiding over the non-binding arbitration
recommended that Barrow s fee request be deniedinits entirety or,
alternatively, drastically reduced.

At trial, Barrow asserted two clainms against Smth: a
religious rights claimand a parental rights claim On March 25,
2005, after a two-week trial, the jury reached its verdict. It
rejected Barrow s religious rights claim but found in her favor on
her parental rights claim The jury awarded Barrow $15,455.00 in
conpensatory damages and $20,000.00 in punitive damges agai nst
Smth. Barrow lost all clains against G SD.

Barrow and Smth both filed post-judgnent notions, but the
district court denied all of these. On Decenber 20, 2005, the
district court awarded Barrow $631,293.00 in attorneys’ fees and
$22,775. 22 in expenses and taxable court costs.

Smth filed notice of appeal on January 12, 2006. Bar r ow



Ccross- appeal ed.
DI SCUSSI ON
|. Level of Scrutiny

To withstand strict scrutiny, a state nust show that its
chal  enged action “necessarily relate[s] to a conpelling state
interest.” Kite v. Marshall, 661 F.2d 1027, 1030 (5th Gr. 1981).
Conversely, the rational basis test requires only that the
chal lenged state action “rationally pronote a legitinmate
governnental objective.” Id. “A state action viewed under the
rational basis banner is presuned to be valid,” and the party
challenging the state action nust show that it is conpletely
arbitrary. 1d

Smth argues on appeal that the district court erroneously
applied strict scrutiny when it shoul d have used the rational basis
test to analyze Barrow s parental rights claim Specifically, he
argues that because the jury rejected Barrow s religious rights
claim there was no justification for applying a | evel of scrutiny
greater than rational basis. Under the rational basis test, Smth
asserts, the district court should have entered judgnent in his
favor. W review constitutional questions de novo. United States
v. Perez-Mcias, 335 F.3d 421, 425 (5th Gr. 2003).

In Barrow !, we disagreed with the district court’s concl usion
that the |aw on public school enployees’ constitutional right to

send their <children to a private school was not clearly



establ i shed, and reversed the district court’s judgnent. 332 F.3d
at 846; see id. at 848 (stating that “the constitutional right of
publ i c-school enployees to select a private-school education for
their children was clearly established when Smth refused to
consider Barrow for the position of assistant principal”). I n
reachi ng our decision to reverse in Barrow |, we relied heavily on
two of this court’s previous opinions: Brantley v. Surles (Brantl ey
), 718 F.2d 1354 (5th Cr. 1983), and Fyfe v. Curlee, 902 F.2d
401 (5th Gr. 1990). See Barrow |, 332 F.3d at 847-48 (di scussing
Brantley | and Fyfe).

In Brantley |, the plaintiff Brantley brought suit under 42
U S.C. 8§ 1983 agai nst the superintendent of education and board of
education in Mntgonery County, M ssissippi, alleging that they
vi ol ated her constitutional rights to direct her child s education
by firing her fromher position as a public school cafeteria worker
“for the sole reason that her son attended a private acadeny rat her
than the local public school.” 718 F.2d at 1355. Unlike in the
present case, there was no suggestion that the plaintiff’s decision
to send her son to private school was based on religion; Brantley
had transferred her son from a public high school to a private,
segregat ed acadeny in hopes that he “woul d have a better chance of
pl aying varsity sports at the acadeny.” ld. at 1355-56. Thi s
court deened that the decision to transfer Brantley’'s son to

private school fell wunder the unbrella of the Constitution’s



guarantee of famlial privacy, id. at 1359, but we recogni zed t hat,
“[1]n the real mof public school enploynent, the court nust bal ance
the interests of the school enployee with the interest of the state
in pronoting efficiency in the educational services which it
provi des through its school enployees.” 1d. The panel expl ai ned,
“The state may legitimtely interfere with the constitutionally
prot ect ed conduct of a public school enpl oyee whenever that conduct
material ly and substantially i npedes t he operation or effectiveness
of the educational program” |d. Accordingly, the judgnent was
reversed and the case remanded to the district court to determ ne,
first, whether Brantley’s son’s enrollnment in private school
“materially and substantially interfered with the operation or
ef fectiveness of the educational prograni at Brantley’'s school
| d. The panel directed the district court to also determne
“whet her the protected activity played a substantial part in the
board’ s discharge decision,” and that if it did, whether Brantley
“woul d have been fired anyway for reasons conpl etely i ndependent of
the private school enrollnent decision.” Id.

Brantl ey’ s case appeared before this court again in Brantley
v. Surles (Brantley I11), 765 F.2d 478, 479 (5th Cr. 1985) (per
curianm), after the district court determned on remand that
Brantley was fired fromher job for nondi scrimnatory reasons. W
reversed and renmanded again after concluding that the ostensible

reason for Brantley’'s discharge—a disrespectful remark nade about



a board of education nenber—ould not have been the basis for her
di scharge. 1d. at 481-82. But we agreed with the district court’s
determ nations that the private school education of Brantley’ s son
pl ayed a substantial part in the board s decisionto fire Brantl ey,
and that there was “no evidence that the enroll nent of Brantley’'s
son in the private school materially and substantially interfered
wth the operation or effectiveness of the educational program at
the public school.” ld. at 480. The | ocal superintendent of
education had testified that interracial dissension m ght occur
after Brantley's son withdrew to enroll in a private, segregated
school, but the superintendent’s belief was unsupported “by any
obj ective evidence.” Id.

In Fyfe v. Curlee, the plaintiff Fyfe was a secretary to a
public elenmentary school principal when she enroll ed her daughter
in a private, all-white acadeny. 902 F.2d at 402. Li ke the
plaintiff in the Brantley cases, Fyfe' s reasons for selecting a
private education for her child were unrelated to religion; she and
her husband were concerned about her daughter’s experiences with
another white child at the public school and thought that her
daught er woul d be happier at the private acadeny. 1d. Around the
time of Fyfe’'s decision to enroll her daughter in private school,
bl ack citizens began boycotting | ocal businesses, primarily “to put
pressure on the school system to increase the nunber of black

teachers and admnistrators.” | d. The | ocal schoo



superi nt endent encouraged Fyfe to resign. 1d. Wen Fyfe refused,
he transferred her to a newWy created, undesirable job. ld. at
402-03. Fyfe filed suit under section 1983, alleging retaliation
agai nst her for exercising her constitutional right to enroll her
daughter in private school. ld. at 402. This court concl uded
that, by transferring her to a nenial position, the school district
had viol ated Fyfe's First and Fourteenth Anmendnent rights. 1d. at
405. The question then becane whether the record reveal ed that
Fyfe's “protected conduct of enrolling her child in a private
school was detrinental to the effecient operation of the [] school
system” | d. W made clear that this anal ysis—which requires
bal ancing the interest of the school enployee with that of the
state in pronoting efficiency in educational services—is to be
conducted by the court as a matter of law, not fact,” id., and that
t he defendant state shoul ders the burden to show that the child' s
enrollnment in private school harns the public school system See
id. at 406 (because defendant had failed to denonstrate that its
interference wth the plaintiff’s parental rights was necessary for
the efficient operation of the school system plaintiff prevailed
as a matter of law). W concluded that the state had “failed to
denonstrate that its action in reassigning Ms. Fyfe was necessary
to the snooth and efficient operation of the school system” |Id.
at 406. We expl ai ned:

“[T] he school district produced no evidence of



substantial interference with its effectiveness as a
result of Ms. Fyfe's enrollnment of her daughter in
private school . . . . The record is conpletely silent
on any effect Shannon Fyfe's nove to the private school
had on the appell ee school district. This court held in
the second appeal in Brantley that belief alone of such
interference ‘unsupported by any objective evidence’' is
not sufficient to denonstrate material interference to
carry the balancing test for the school district.
Brantley v. Surles, 765 F.2d 478, 480 (5th Gr. 1985).”
I d. at 405.

Qur analysis was unchanged by the fact that a boycott of [ ocal
busi nesses had been threatened in case a public school enployee
enrolled his or her child in a private, segregated school. There
was no evidence that this possibility of a boycott was related to
Fyfe, or that it inpeded the school systenmis operation:

“No causal |ink was ever made in the district court

between the threatened school boycott and Ms. Fyfe's

action. When asked on cross-exam nati on whet her she was
awar e t hat one of the demands of the boycotting group was

‘that the school system not enpl oy anybody who does now

or ever has had a child in a private segregated acadeny,’

the plaintiff responded that she had read about that in

the paper. The nere fact that this demand was nade on

the school system however cannot be sufficient to

denonstrate that Ms. Fyfe's enroll nent of her daughter

at a private school caused substantial and materi al

interference wth the school systemis operation and

effectiveness.” |d. at 405.

When the instant case first appeared before a panel of this
court in Barrow |, we relied on the Brantley and Fyfe cases for
certain principles. For exanple, we stated in Barrow | that those
cases clarified that “public-school enployees |ike Barrow have a
protected right to educate their children in private school,” 332

F.3d at 848, and that this public school enployee right was clearly
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establ i shed when Smth refused to consi der Barrow for the assistant
principal position. Id. Mst inportant to the instant appeal, in
Barrow |, we relied on the Brantley and Fyfe cases in declaring
that a “state cannot take an adverse enploynent action against a
publ i c- school enpl oyee for exercising this right [to educate his or
her child in private school] wunless it can prove that the
enpl oyee’ s sel ection of private school materially and substantially
affects the state’'s educational mssion.” |d.

Because we had unequi vocally declared in Barrow!| the state’s
burden to show Barrow s enrollnent of her children in private
school caused detrinent to its educational mssion, we found it
unnecessary to address in the opinion fromthat appeal the question
of the degree of scrutiny to be applied to a state’s adverse action
agai nst a public school enployee for sending his or her child to a
private school. Id. at 849 n.20. W found it to be an unnecessary
anal ysi s because, regardless of the level of scrutiny applied, it
was still incunbent on the defendant to show that Barrow s
sel ecti on of school for her children had an injurious effect on the
operations of the public school systemthat enployed her. |If the
defendant failed to neet that burden, its defense would be a
nonstarter. W expl ai ned:

“[We express no opinion on the particular degree of

scrutiny a state action nust undergo to withstand a

challenge to its constitutionality in a case like this

one. |Instead, we sinply recognize that the state cannot

strip its school enployees of the right to choose a
private-school education for their <children wthout

11



proving that the unfettered exercise of this right wll
underm ne a state interest. Barrow and amci curiae
argue that any state action that interferes with this
right is subject to strict scrutiny. W need not take up
this question today. |In the absence of objective proof
that Barrow s choice of a private-school education for
her <children wll undermne a state interest the
district’s patronage policy fails irrespective of the
degree of scrutiny applied.” 1d. (enphasis added).?

Having found that Barrow asserted a constitutionally protected
right, and that Smth interfered with that right, Barrow would
prevail if the defendants did not show that the interference was
required for the snooth and efficient operations of the school
system This was the effect of our reliance in Barrow | on
Brantl ey and Fyfe.

Smth argues that requiring defendants in a case wth facts
such as these to show that the public school enployee’ s choice of
a private school education for their children inpeded with the
public school systemis operations constitutes strict scrutiny of
t he def endant school board’ s actions. Smth asserts that Barrowis
not entitled to this degree of scrutiny without a religious
conponent to her claim and Smth contends that any possibility of
such a religious conponent was eradi cated when the jury found that

Barrow s religious rights were not viol at ed.

e |ikewise made clear in Barrow | that we did not need to decide
whet her the right asserted by the plaintiff fell under the First Amendnent or
the Due Process O ause of the Fourteenth Anendnent because, regardless, the
def endant had the burden of showi ng that the enroll ment of Barrow s children
in private school inpeded school operations. See 332 F.3d at 846-47
(considering together three clains asserted by Barrow because “at bottom all
aver that Barrow, a public-school enployee, has a constitutionally-protected
right to select a private-school education for her children”).

12



One mght argue that because the jury found that religious
rights were not violated, there is no religious conponent in this
case. In this case’'s second appearance before this court, Barrow
v. Greenville I ndependent School District (Barrowll), 480 F.3d 377
(5th Gir. 2007), cert. denied, U.S. LEX S 11047 (U.S. Cct. 1, 2007)
(No. 07-59), Barrow unsuccessfully challenged the district court’s
grants of summary judgnent in favor of G SD. 480 F.3d at 380.
Wiile the Barrow Il opinion largely focuses on Barrow s argunent
that Smth was a policymaker and that therefore G SDwas |iable for
hi s unconstitutional conduct, see id. at 380-82, we al so addressed
Barrow s contention that the district court inproperly granted
summary judgnent in favor of G SD on her religious discrimnation
claim See id. at 382-83. W agreed with the district court that
Barrow had not produced sufficient evidence to show that G SD s
enpl oynent practices result in a significant disparity between
those who are religious and those who are not. ld. at 383. W
stated further:

“The record evidence, read in the |ight nost favorable to

Barrow, supports the district court’s conclusion that

Smth did not reconmend Barrow because her children were
not attending the public schools, not because her

children were attending a religious school. There is no
probative evidence that Smith' s decision had any i npact

upon any First Anmendnent-protected freedom” |[d.

Assum ng, then, that Barrow Il renoves the possibility of a

religious elenment to Barrow s clains, Smth relies on several cases

for the proposition that the appropriate |evel of scrutiny to be

13



applied to state actions interfering with parental rights—where
there is no religious elenent—s rational basis. |In particular
Smthcites the United States Suprene Court’s decisionin Wsconsin
v. Yoder, 92 S.Ct. 1526 (1972), and two previous opinions of this
court: Kite v. Mrshall, 661 F.2d 1027 (5th Cr. 1981), and
Littlefield v. Forney I|ndependent School District, 268 F.3d 275
(5th Gir. 2001).

In Kite v. Marshall, a case decided before the Brantl ey cases
and Fyfe v. Curlee, plaintiffs challenged a regulation requiring
that any high school student who attended certain summer sports
training canps be suspended tenporarily from varsity athletic
eligibility. 661 F.2d at 1028. Vari ous reasons supported the
rule: “the need to control over-zeal ous coaches, parents and
communities, the achieving of a conpetitive bal ance between those
who can afford to attend sumer canp and those who cannot, the
avoi dance of various excessive pressures on students, and the
abrogation of the use of canps as recruiting nmechanisns.” |d. at
1030. The district court declared the rule unconstitutional, but
this court reversed, finding that it did not violate either the due
process clause or equal protection clause of the Fourteenth
Amendnent . Id. at 1028. W determned that the rule did not
i nplicate any fundanental constitutional right, and that therefore
the appropriate | evel of scrutiny was rational basis. 1d. at 1029,

1030.

14



In Littlefield v. Forney |Independent School District,
i ndi vi dual students and parents of students chall enged a district-
w de mandatory uniformpolicy. 268 F.3d at 279. Specifically, the
parents contended that the conpul sory uniformpolicy violated their
constitutional right to control their children’s education in
violation of the Fourteenth Anendnent. |[|d. at 282. The parents
argued that their right to control their children’s educati on was
a fundanental right and that therefore the court should apply
strict scrutiny in analyzing the school uniform policy. ld. at
288. We disagreed, declining to find a “fundanmental right for
parents to control the clothing their children wear to public
schools.”® 1d. at 289. We anal yzed the asserted parental right
under a rational -basis standard. Id.

Wiile both Kite and Littlefield enploy a rational basis
standard to anal yze state interference wwth parental rights, those
cases are distinguishable from the instant case. Kite and
Littlefield address policies relating to what goes on at the public
school: ineligibility to participate in school varsity athletics if
certain types of summer sport canps are attended, and a district-

w de conpul sory school wuniform policy. The defendant Smth’s

e expl ai ned:

“Whil e Parents nay have a fundanental right in the upbringing and
education of their children, this right does not cover the
Parents’ objection to a public school UniformPolicy. It has |ong
been recogni zed that parental rights are not absolute in the
public school context and can be subject to reasonable
regulation.” 268 F.3d at 291.

15



stance toward Barrow s decision to educate her children in private
school does not in any way relate to what occurs at a G SD- operated
public school. Stated differently, a rule requiring public school
enpl oyees to enroll their children in public schools is sinply nore
i nvasive of parental rights and less clearly tied to the public
school ' s managenent of its students and educati onal program than
the Kite and Littlefield rules addressi ng school varsity athletics
eligibility and school uniforns. Kite and Littlefield are
di stingui shable, and they are not controlling in this case.
Nevert hel ess, we acknow edge that it is possible to argue that
W thout a situation akin to that in Wsconsin v. Yoder, 92 S.C
1526, only rational basis—and not strict scrutiny—shoul d be applied
in evaluating a state action that inposes requirenents on parental
deci sions regardi ng education. In Yoder, respondents had been
charged, tried, and convicted of violating the State of Wsconsin’s
conpul sory school -attendance law that required parents to send
their children to attend public or private school wuntil the
children reached 16 years of age. 92 S. . at 1529. The
respondents, two nenbers of the Ad Oder Amsh religion and one
menber of the Conservative Am sh Mennonite Church, had declined to
send their 14 and 15 year-old children to public school after they
conpleted the eighth grade, and the children were not enrolled in
any private school, nor did they neet any applicable exception to

the Wsconsin statute. | d. The United States Suprene Court

16



st at ed:

“[I'ln order for Wsconsin to conpel school attendance

beyond the eighth grade against a claim that such

attendance interferes with the practice of a legitimte

religious belief, it nust appear either that the State

does not deny the free exercise of religious belief by

its requirenent, or that there is a state interest of

sufficient magnitude to override the interest claimng

protection under the Free Exercise Clause.” |d. at 1532.
The Court found that, in the respondents’ case, enforcenent of the
conpul sory school -attendance |law after the eighth grade “would
gravely endanger if not destroy the free exercise of respondents’
religious beliefs,” and the focus of its analysis thus turned to
whether the state interest was sufficient to override the
respondents’ religious-based interest in declining to send their
children to public school after the eighth grade. ld. at 1535.
The Court nade clear its analysis was nore rigorous than the
rational -basis test: “[When the interests of parenthood are
conbined with a free exercise claimof the nature revealed by this
record, nore than nerely a ‘reasonable relation to sonme purpose
wthin the conpetency of the State’ is required to sustain the
validity of the State’s requirenent under the First Amendnent.”
ld. at 1542. The Court concluded that the State of W sconsin was
precluded from forcing the respondents to send their children to
formal school wuntil the age of 16 by the First and Fourteenth
Amendnents. |d. Thus, Yoder arguably supports Smth's contention

t hat hei ghtened scrutiny is appropriate only where the state action

al so adversely affects free exercise of religion, which the jury

17



verdict in this case nmakes clear is no |longer at issue.

Even if we agree with Smith, however, that Yoder represents
the only possible basis for a heightened | evel of scrutiny in cases
dealing with state interference of parental rights, it remains the
school district’s burden to showthat Barrow s decision to send her
children to private school had a materially adverse effect on the
public school district. This is so because Barrow | renders that
the | aw of the case.

Under the |law of the case doctrine, “[o]nce a panel of this
court has decided an issue of |law or fact, the decision continues
to govern all subsequent stages of the sane case.” Free v. Abbott
Labs., Inc., 164 F. 3d 270, 272 (5th Cr. 1999). This holds true to
explicitly decided issues as well as “everything decided °‘by

necessary inplication. In re Felt, 255 F.3d 220, 225 (5th Gr.
2001) (quoting Browning v. Navarro, 887 F.2d 553, 556 (5th Cr.
1989)). The law of the case doctrine is “necessary to bring
finality to litigation.” Free, 164 F.3d at 272. Application of
the doctrine is di scretionary, but barring exceptional
circunstances this court will generally declinetorevisit an issue
previously decided by another panel in the sanme case. ld.; see
also United States v. Slanina, 359 F.3d 356, 358 (5th Cr. 2004)
(per curiam (noting that this court follows its prior decisions

w t hout re-exam nation unless, for exanple, the earlier decision

was “dead wong”). There are no such exceptional circunstances

18



warranting our reconsideration of the panel’s decision in Barrow |

It is true that at the time of Barrow | we were faced with a
summary judgnment notion and therefore had to give Barrow the
benefit of the doubt on her religious rights claim while
subsequently the jury verdict and Barrow || took that clai mout of
consi deration. However, it remains the | aw of the case that Barrow
| relied on the Brantley and Fyfe cases, which-as we noted
above—di d not have a religious elenent, and Barrow | expressly held
that the requirenents of those cases obtained regardless of the
Il evel of scrutiny and regardless of whether First Anendnent
religious rights or nerely nore general due process parental rights
were involved. W held in Barrow | that those Brantley and Fyfe
opi ni ons were controlling, and the | aw of the case requires that we
adhere to that prior hol ding herein.

1. Attorneys’ Fees

Smth faults the district court for acting against the non-
bi nding arbitration recommendati on and awar di ng Barrow attorneys’
fees under 42 U.S.C. § 1988.4 Barrow, neanwhile, cross-appeals,

contending that the district court’s award of attorneys’ fees was

“Subsection (b) of 42 U.S.C. § 1988, “Proceedings in vindication of
civil rights,” provides that in actions to enforce section 1983, a court “may
allow the prevailing party, other than the United States, a reasonable
attorney’'s fee as part of the costs . . . .”

“Section 1988 ‘is a tool that ensures the vindication of inportant
ri ghts, even when |large suns of nobney are not at stake, by making attorney’s
fees available under a private attorney general theory.’” Hopwood v. Texas,
236 F.3d 256, 278 (5th Cir. 2000) (quoting Farrar v. Hobby, 113 S.C. 566, 578
(1992) (O Connor, J., concurring)).

19



the result of inproper reduction. W disagree with both parties
and affirmthe district court’s award of fees.

As we have previously stated, “W cannot overenphasize the
concept that a district court has broad discretion in determning
t he amount of a fee award.” Associated Builders & Contractors of
Loui siana, Inc. v. Oleans Parish Sch. Bd., 919 F.2d 374, 379 (5th
Cr. 1990). Wiile we reviewthe award of attorneys’ fees for abuse
of discretion, “[u]nderlying questions of fact are reviewed for
clear error.” Adans v. Unione Mediterranea di Sicurta, 364 F.3d
646, 656 (5th Cr. 2004). Such subsidiary factual questions
i nclude determ nations of “whether the reported hourly rate is
reasonable and whether the reported tasks are duplicative or
unrel ated to the purposes of the law suit.” Associated Builders &
Contractors of Louisiana, Inc., 919 F.2d at 379. The breadth of
di scretion accorded to the district court in awardi ng attorneys’
fees is appropriate given that “[a]ppellate courts have only a
limted opportunity to appreciate the conplexity of trying any
gi ven case and the | evel of professional skill needed to prosecute
it.” Hopwood v. Texas, 236 F.3d 256, 277 (5th Cr. 2000); see also
Associ ated Builders & Contractors of Louisiana, Inc., 919 F.2d at
379 (stating that the district court’s broad discretion is
“‘“appropriate in view of the district court’s superior
understanding of the litigation and the desirability of avoiding

frequent appell ate revi ewof what essentially are factual matters’”
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(quoting Hensley v. Eckerhart, 103 S.Ct. 1933, 1941 (1983))).

The district court thoroughly evaluated and considered the
propriety of the attorneys’ fees award. In its nmenorandum opi ni on
and order dated Decenber 20, 2005, the district court discussed for
over fifty pages its reasons for the attorneys’ fees award. G ven
the district court’s i npressively careful and thorough
consideration of this issue, we cannot conclude that the court
abused its discretion. Cf. Associated Builders & Contractors of
Loui siana, Inc., 919 F. 2d at 379 (declaring the abuse of discretion
standard possible only where the district court has provided a
conci se and clear explanation for its award of fees).

I11. Ofers of Judgnent

Lastly, Smth also contends that the district court erred when
it ruled that his Rule 68 offers of judgnent were ineffective. At
issue are two offers of judgnent: one nade jointly by codefendants
Smth and G SD for $30,000.00, and one by Smth only for
$100, 000.00. Smith argues that in regards to the $30, 000. 00 j oi nt
offer, the district court should have conpared the offer to the
recovery Barrow obtai ned agai nst both Smth and G SD, which Smth
argues woul d nmake the offer anobunt greater than Barrow s recovery
because the anount Barrow was ordered to pay d SD-er
$14, 492. 65—shoul d be subtracted from her recovery of $35,455.00
from Smth. In relation to his $100,000.00 offer, Smth argues

that the district court incorrectly concluded that Barrow s
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attorneys’ fees and court costs, together with her recovery, were
such that they defeated the larger offer. Both of Smth’s
argunents result in his conclusion that he should not be liable for
Barrow s post-offer costs or fees and that he should be able to
recover his costs from Barrow.

Federal Rule of G vil Procedure 68 “permts defendants in an
action to present an offer of judgnent to the plaintiffs at any
time nore than 10 days before trial; the plaintiff has 10 days in
whi ch to unconditionally accept the offer.” Ranm ng v. Natural Gas
Pipeline Co. of Am, 390 F.3d 366, 370 (5th Gr. 2004). Rule 68
states in pertinent part:

“At any tinme nore than 10 days before the trial begins,

a party defending against a claim may serve upon the

adverse party an offer to allow judgnent to be taken

agai nst the defending party for the noney or property or

to the effect specified in the offer, with costs then

accrued. . . . If the judgnent finally obtained by the

offeree is not nore favorabl e than the offer, the offeree

must pay the costs incurred after the naking of the

offer.” Feb. R Qv. P. 68.

The “severe consequences which may result post-trial fromrejection
of pre-trial offers” supports Rule 68 s purpose of “encouraging
settlenent” and “di scouragi ng protracted litigation.” Ranmm ng, 390
F.3d at 370 n. 2.

We reviewthe district court’s interpretation of Federal Rule
of Gvil Procedure 68 de novo. Basha v. Mtsubishi Mdtor Credit of
Am, Inc., 336 F.3d 451, 453 (5th Gr. 2003). “The district

court’s findings regarding the factual circunstances under which
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Rule 68 offers and acceptances are made, however, are reviewed
under the clear error standard.” Id.

W agree with the district court’s determnation that Smth’s
two offers of judgnent were ineffective. Hi s argunent that the
anount Barrow paid to G SD should be subtracted from her recovery
fromSmth in anal yzing the $30,000.00 offer is incorrect; Barrow
did not recover anything against G SD, and thus there is nothingto
consider in relation to ASD in determning Barrow s tota
recovery. Further, in relation to Smth's $100, 000. 00 offer of
judgnent, it is true that if one reduced Barrow s attorneys’ fees
enough at the tine that he nmade the offer, one could say that
Barrow did not recover enough to defeat Smth's second offer of
j udgnent . However, such a result would require a substantial
reduction of these fees. The district court did not consider the
excessi veness of hourly rates for each attorney to be evenly spread
between the early and | ater years of this case. It was not clear
error or an abuse of discretion for the district court to determ ne
such a substantial reduction of fees at the time of the $100, 000. 00
of fer woul d be i nappropriate.

CONCLUSI ON

For the foregoing reasons, we affirm the district court’s

j udgnent .

AFFI RVED.
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