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Petitioner Lonnie Earl Johnson, convicted of capital nmurder in
Texas and sentenced to death, requests this Court to issue a
Certificate of Appealability (COA) pursuant to 28 U S C 8§
2253(c)(2). Johnson chall enges only his death sentence. He raises
the follow ng issues: (1) the prosecution suppressed materi al

excul patory evidence during the sentencing phase in violation of

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



due process; (2) due process and equal protection required that his
jury be instructed regarding parole | aws; and (3) the Texas capital
sentencing schene’s failure to require the prosecution to prove
beyond a reasonabl e doubt future dangerousness and the absence of
mtigation evidence violates due process and is in conflict with
Suprene Court precedent. Finding that Johnson has not nmade a
substantial showing of the denial of a constitutional right, we

DENY t he COA.

| . STANDARD COF REVI EW

Johnson filed his 8§ 2254 petition for a wit of habeas corpus
after the effective date of the Antiterrorismand Effective Death
Penalty Act (“AEDPA’). The petition, therefore, is subject to the
requi renents, restrictions, and standards inposed by AEDPA. See
Li ndh v. Mirphy, 521 U S. 320, 336, 117 S.C. 2059, 2068 (1997).
Under AEDPA, a petitioner nust obtain a COA before he can appeal
the district court’s denial of habeas relief. See 28 U S.C 8§
2253(c); see also MIller-El v. Cockrell, 537 U S. 322, 335-36, 123
S.C. 1029, 1039 (2003) (“[Until a COA has been issued federa
courts of appeals lack jurisdiction to rule on the nerits of
appeal s from habeas petitioners.”).

A COA determ nation under 8§ 2253(c) requires this Court to
conduct an overview of the habeas clains and nake a general

assessnent of the nerits. MIller-EBl v. Cockrell, 537 U S. at 336,



123 S.&. at 1039. This Court looks to the district court’s
application of AEDPA to petitioner’s constitutional clains and ask
whet her that resol uti on was debat abl e anong jurists of reason. |d.

“This threshold i nquiry does not require full consideration of the

factual or |egal bases adduced in support of the clains. In fact,
the statute forbids it.” Id.

A COA will be granted only if the petitioner nmakes “a
substantial show ng of the denial of a constitutional right.” 28

US C 8§ 2253(c)(2). “A petitioner satisfies this standard by
denonstrating that jurists of reason could disagree with the
district court’s resolution of his constitutional clains or that
jurists could conclude the i ssues presented are adequate to deserve
encour agenent to proceed further.” Mller-El, 537 U.S. at 327, 123
S.C. at 1034. Wiere the district court has denied clains on
procedural grounds, a COA should issue only if it is denonstrated
that “jurists of reason would find it debatable whether the
petition states a valid claim of the denial of a constitutiona
right and that jurists of reason would find it debatabl e whether
the district court was correct inits procedural ruling.” Slack v.
McDaniel, 529 U S. 473, 484, 120 S.C. 1595, 1604 (2000). “The
question is the debatability of the underlying constitutional
claim not the resolution of that debate.” MIller-El, 537 U S. at
342, 123 S.Ct. at 1042. “Indeed, a claim can be debatable even

t hough every jurist of reason m ght agree, after the COA has been



granted and the case has received full consideration, that
petitioner will not prevail.” ld. at 338, 123 S. C. at 1040.
Mor eover, “[b]ecause the present case involves the death penalty,
any doubts as to whether a COA should issue nust be resolved in
[ petitioner’s] favor.” Hernandez v. Johnson, 213 F.3d 243, 248
(5th Gir. 2000).

“We further note that when reviewing the district court's
assessnent, we mnust be mndful of the deferential standard of
reviewof 28 U S.C. § 2254(d).” Brown v. Dretke, 419 F. 3d 365, 371
(5th Cir. 2005), cert. denied, 126 S.Ct. 1434 (2006). Under §
2254(d), a federal court cannot grant habeas corpus relief wth
respect to any claimthat was adjudicated on the nerits in state
court proceedi ngs unl ess the adjudication of that claimeither (1)
resulted in a decision that was contrary to, or involved an
unreasonabl e application of, clearly established federal |aw, as
determned by the Suprene Court of the United States, or (2)
resulted in a decision that was based on an unreasonable
determ nation of the facts in |light of the evidence presented in
the state court proceeding. 28 U S.C § 2254(d). Wth respect to
the review of factual findings, AEDPA significantly restricts the
scope of federal habeas review Factual findings are presuned to
be correct, and a petitioner has the burden of rebutting this
presunption with clear and convincing evidence. 28 US C 8§

2254(e) (1).



1. SUPPRESSI ON OF EVI DENCE

Johnson argues that the State failed to discl ose excul patory
evidence relating to a State’s witness who testified during the
puni shnment phase. See Brady v. Maryland, 373 U S. 83, 83 S.C
1194 (1963). The State has a duty to disclose evidence favorable
to the accused that is material to guilt or punishnent. See id.
at 86-87, 83 S.C. at 1196-97. To establish this due process
viol ation, an accused nust show that the State w thhel d evidence,
t hat the evidence was favorabl e, and that the evidence was materi al
to the defense. Little v. Johnson, 162 F.3d 855, 861 (5th GCr.
1998) . “Brady applies equally to evidence relevant to the
credibility of a key wtness in the state’'s case against a
defendant.” Gaves v. Dretke, 442 F.3d 334, 339 (5th Gr. 2006)
(citing Gglio v. United States, 405 U S 150, 92 S. C. 763
(1972)), cert. denied, S .. __, (NO 05-1568) 2006 W
2795465, (COct 02, 2006). However, a newtrial is not automatically
requi red “whenever a conbing of the prosecutors’ files after the
trial has disclosed evidence possibly useful to the defense but not
likely to have changed the verdict.” Gglio, 405 U S. at 154, 92
S.Ct. at 766 (quotation marks and citation omtted).

The standard for determning “materiality is a ‘reasonable
probability’ of a different result.” Kyles v. Witley, 514 U S.
419, 434, 115 S. . 1555, 1566 (1995). In assessing Brady

materiality, “[t]he question is not whether the defendant woul d



more |ikely than not have received a different verdict with the
evi dence, but whether in its absence he received a fair trial

understood as a trial resulting in a verdict worthy of confidence.
A ‘reasonable probability’ of a different result is accordingly
shown when the [State’'s] evidentiary suppression ‘underm nes
confidence in the outcone of the trial.”” |Id. (citation omtted).

Duri ng t he puni shnent phase of Johnson’s capital nurder trial,
the State called Donald Richardson to testify regarding violent
threats Johnson nmade during a notorcycle trip from Tonbal |, Texas
to Austin. Richardson testified that Johnson, who was arned with
a gun, threatened to kill a man for his car. Subsequent to
Johnson’ s convi ction, R chardson recanted his trial testinony in an
affidavit, stating that it was “all false” and he “consented to do
this on the grounds that [the Harris County District Attorney’'s
O fice] would contact the Texas Board of Pardons and Parole and
secure ny early release fromprison.”

During Johnson’s state habeas proceedings, his attorney
submtted a note that had been handwitten by Ri chardson to Di ana
Lynn d aeser, one of the prosecutors at Johnson’'s trial.
Apparently, Johnson’s habeas attorney had di scovered the foll ow ng
note in the prosecution file:

| need to see you as soon as possi ble, please cone see ne

at the jail. | am at 1301 Franklin 7th Floor at the
nmonent . | am having sone problens that | need fixed
ri ght now. If you can’t nake it today please send

soneone el se to assist ne. Thank you.
Sincerely Donald Ri chardson



[ address om tted]
P.S. Pertaining to Lonnie E. Johnson case.

Wth respect to the chronol ogy of events, the note was witten on
Cct ober 10, 1994. The jury found Johnson guilty of both capital
murders on Novenber 14, 1994, and three days l|ater the judge
accepted the jury’'s punishnent verdict of a death sentence. On
January 30, 1995, the prosecutor infornmed Johnson’s trial attorney
that Ri chardson di savowed his testinony and wanted to “change his
testinony, or words to that effect.”

During Johnson’s state habeas proceedings, his counsel
submtted an affidavit fromRi chardson, which provided as foll ows:
“The statenents | nmade at trial about Lonnie displaying a handgun
and wanting to kill a notorist were all false. These were
statenents nade to nake the district attorney happy, so she would
secure ny early release fromprison.”

The state habeas trial court nmade the ensui ng findi ngs of fact
Wth respect to the instant claim based upon the *“credible
affidavit of DI G aeser, the trial prosecutor in the primry case.”
In 1990, Richardson contacted a | aw enf orcenent agency and provi ded
i nformati on about Johnson. |In October of 1990, Ri chardson spoke to
an investigator with the Harris County District Attorney’'s Ofice
and the information provided in that interviewwas consistent with
Ri chardson’s trial testinony. The “State’s file was al ways open to
the applicant’s trial counsel, and that trial counsel went to the

State’s office to inspect the file.” The court further found:



that Donald Ray Richardson contacted the Harris County

District Attorney’s Ofice several times in the days

leading up to the trial of the primary case; that

Ri chardson was serving concurrent prison sentences for

auto theft and burglary at the tinme of trial and was

bench warranted fromTDC to the Harris County Jail prior

to trial; that Richardson indicated that he was having

problenms in the jail and wanted to be noved; that d aeser

passed this information on to her investigator, who in

turn contacted the county jail personnel; and that

Ri chardson was ultimately noved within the jail.
Additionally, the court found that after R chardson was noved once
wthin the jail, any other requests he made, including to be noved
again, were ignored by the State. Richardson was inforned that he
woul d not receive any “deal s” in exchange for his testinony agai nst
Johnson. The court expressly found that d aeser neither nade a
deal with Richardson nor instructed or encouraged himto lie at
trial.

The court al so found credi ble the affidavits of Rob Kepple, an
assistant district attorney who was involved in the pretrial
proceedi ngs, and D.C. Wells, an investigator for the Harris County
District Attorney’s office. Both affiants stated that Ri chardson
recei ved no deal or agreenent in exchange for his testinony.

In a nutshell, the state habeas court found that the
prosecution did not prom se anything in exchange for Richardson’s
t esti nony. The only “benefit” Richardson received was being
rel ocated away from Johnson within the jail. As the court bel ow
stated, the state habeas court’s factual findings “destroyed
Johnson’ s habeas clains.”

Johnson contends that he did not have a “fair opportunity to

8



challenge the credibility of the prosecutors” and that “all

credibility decisions were made from a cold record.” Prior to
AEDPA, this Court has explained that “the presunption of
correctness does not becone inapplicable for the sole reason that
no live evidentiary hearing has been held.” My v. Collins, 955
F.2d 299, 311 (5th Gr. 1992) (enphasis in original). Thus, this
chal | enge to the factual findings woul d have fail ed even pre- AEDPA

AEDPA “jettisoned all references to a ‘full and fair hearing’ from
the presunption of correctness accorded state court findings of
fact.” Valdez v. Cockrell, 274 F.3d 941, 949 (5th Gr. 2001).

“The presunption of correctness erected in its place at 8§
2254(e) (1), now sinply provides that unless the petitioner can
rebut the findings of fact through clear and convinci ng evi dence,

those findings of fact are presuned to be correct.” Id. Johnson
has failed to marshal clear and convincing evidence to rebut the
presunption of correctness afforded the state court’s findings of
fact.

Moreover, as the district court concluded, “[e]ven if the
prosecution knew that Ri chardson would fabricate his testinony or
made a ‘deal’ that resulted in his |lies — and Johnson has not nmade
ei ther showi ng — the evi dence agai nst Johnson woul d allowthe state
habeas court to conclude that Richardson’s testinony was not
material under the Brady standard.” “The materiality of Brady

material depends alnost entirely on the value of the evidence



relative to the other evidence nustered by the state.” Ednond v.
Collins, 8 F.3d 290, 293 (5th Cr. 1993) (internal quotation marks
and citation omtted). Johnson does not dispute the state court’s
finding that “there were twenty-three puni shnment phase w tnesses
ot her than Donal d Ri chardson who testified concerning at | east nine
i ncidents of actual violence by [Johnson] as well as many ot her
incidents of threatened violence.” NMoreover, nunerous W tnesses
(both prison guards and i nmates) testified to Johnson’s conti nui ng
vi ol ent behavior after his incarceration for the instant capital
mur ders. In view of the other evidence of Johnson's future
danger ousness, conbined with the i nstant execution-styl e nurders of
the two t eenage boys who apparently were attenpting to hel p Johnson
wth his feigned car trouble, we conclude that there is no
reasonabl e probability that disclosure of the allegedly suppressed
evi dence woul d have resulted in a different outcone at sentencing.
Accordi ngly, because we conclude that jurists of reason woul d not
find the district court’s disposition of this claimdebatable, we

deny a COA

[11. PAROLE | NSTRUCTI ON

Johnson next contends his due process and equal protection
rights require that a jury be instructed with respect to parole
laws and the “inplication of a |life sentence.” Johnson did not

request that the jury be so instructed, and the state habeas court

10



found that the claimwas procedurally barred. The district court
therefore found that it was procedurally barred from considering
this claim

Johnson acknow edges that no obj ecti on was made. Nonet hel ess,
relying on Texas state |law, he argues that he was not required to
obj ect based on the “right not recognized” exception. Wen faced
wth this precise argunent, this Court has explained that “it is
not the province of a federal habeas court to reexam ne state-court
determ nations on state-|law questions.” Rosales v. Cockrell, 48
F. App’ x 103 *6 (5th Cr. 2002) (unpublished) (quoting Estelle v.
MGQuire, 502 U S 62, 67-68, 112 S.C. 475 (1991)). As such, the
district court’s conclusion that habeas review of Johnson’s claim
is procedurally barred is not debatabl e anong reasonable jurists.
Johnson has not denonstrated either cause or prejudice, or that
inposition of the bar would constitute a m scarriage of justice.
He thus has failed to show that jurists of reason would find the
district court’s procedural bar debatabl e.

In any event, our precedent squarely precludes Johnson from
meki ng a substanti al show ng regardi ng the deni al of due process or
equal protection rights with regard to this claim See, e.g.,
Coleman v. Quarterman, 456 F.3d 537, 544-45 (5th Gr. 2006)
(rejecting claimthat the equal protection clause is violated by
the discretionary ability of Texas trial judges to instruct a jury

regardi ng a defendant’s parole eligibility); MIler v. Johnson, 200

11



F.3d 274, 290 (5th Cr. 2000) (rejecting claim that due process
required parole instruction regarding petitioner’s parole
eligibility). The district court’s disposition of this claimis

not debatabl e, and thus, we deny a COA

| V. UNCONSTI TUTI ONAL SENTENCI NG SCHEME

In his final claim Johnson argues that the Texas sentencing
schene is “unconstitutional because there is no requirenent that
the State prove beyond a reasonabl e doubt that the answers to the

speci al issues presented to the jury nust be answered ‘yes. I n
support of this argunent, Johnson principally relies on United
States v. Booker, 543 U. S. 220, 125 S.Ct. 738 (2005), Blakely v.
Washi ngton, 542 U S. 296, 124 S. C. 2531 (2004), and Ring v.
Arizona, 536 U. S. 584, 122 S. . 2428 (2002). The district court
denied relief, stating, inter alia, that it could not grant relief
W thout creating a new rule in violation of Teague v. Lane, 489
U S 288, 109 S.C. 1060 (1989).

Wth respect to Johnson’s reliance on Booker and Bl akely,
“[t]his argunent is forecl osed before this court by United States
v. Centry, 432 F. 3d 600, 605 (5th Gr. 2005), and In re El wood, 408
F.3d 211, 212-13 (5th Gr. 2005) (per curiam, both of which hold

t hat the Bl akel y/ Booker |ine of cases does not apply retroactively

to cases on collateral review” United States v. Edwards, 442 F. 3d

12



258, 268 (5th Cir. 2006).' Wth respect to his reliance on Ring,
the Suprenme Court has explicitly held that “Ring announced a new
procedural rule that does not apply retroactively to cases al ready
final on direct review” Schriro v. Summerlin, 542 U S. 348, 358,
124 S.Ct. 2519, 2526 (2004).°?2 Moreover, this Court recently
rejected the claimthat the State is constitutionally required to
prove beyond a reasonable doubt the absence of mtigating
circunstances. G anados v. Quarterman, 455 F.3d 529, 536-37 (5th
Cr.), petition for cert. filed (Sept. 28, 2006) (NO 06-6932). The
district court’s disposition of this claimis not debatable and

t hus, we deny a COA

V. CONCLUSI ON

For the above reasons, the request for a COA is DEN ED

. Al t hough Edwards involved a section 2255 notion, its
hol ding is applicable to the instant section 2254 proceedi ng. See
United States v. Orozco-Ramrez, 211 F.3d 862, 864 n.4 (5th Gr.

2000). “‘Because of the simlarity of the actions under sections
2254 and 2255, they have traditionally been read in pari materia
where the context does not indicate that would be inproper.’” Id.

(quoting United States v. Flores, 135 F.3d 1000, 1002 n. 7 (5th
Cir. 1998)).

2 Johnson also cites Victor v. Nebraska, 511 U S 1, 114
S.C. 1239 (1994), in which the Suprene Court held that an
instruction defining “reasonable doubt” did not violate the due
process clause. W agree with the district court’s conclusion that
Victor is 1inapposite because Johnson is not challenging any
definition of “reasonabl e doubt” contained in the jury
i nstructions.
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