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Kennet h Eugene Foster was convicted in Texas state court of
capital nurder during the course of a robbery and sentenced to
death. The district court granted conditional relief for Foster’s
f ederal —habeas clains that his sentence is unconstitutional under
the Ei ghth Amendnent and Ennmund v. Florida, 458 U S. 782, 797-800
(1982), because the jury did not nake the requisite factual

determ nation. For Foster’s remaining 11 clains, the court denied

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



both relief and a certificate of appealability (COA). See 28 U. S. C
88 2253, 2254.

The State appeals the conditional habeas-grant; Foster seeks
a COAin order to appeal on two jury-charge clainms: (1) the jury
shoul d not have been instructed on conspiracy because he was not
indicted for that crinme; and (2) the trial court erred in refusing
a | esser-included-offense instruction.

A COA is DEN ED. A subsequent opinion wll address the
State’s appeal from conditional habeas relief’s being granted.

| .

On the evening of 14 August 1996, Foster and three others —
Mauriceo Brown, DeWayne Dillard, and Julius Steen — enbarked on
arnmed robberies around San Antoni o, Texas, beginning with Brown’s
announci ng he had a gun and aski ng whet her the others wanted to rob
people: “I have the strap, do you all want to jack?”. During the
guilt/innocence phase of Foster’s trial, Steen testified that he
rode in the front seat, |ooking for potential victins, while Foster
dr ove. Steen and Brown both testified to robbing two different
groups at gunpoint; the four nen divided the stolen property
equal ly.

The crimnal conduct continued into the early hours of the
next day (15 August), when Foster began follow ng a vehicle driven
by Mary Patrick. At trial, Patrick testified as follows: she and

M chael LaHood, Jr. were returning in separate cars to his house;



she arrived and noticed Foster’s vehicle turn around at the end of
the street and stop in front of Mchael LaHood s house; Patrick
approached Foster’s car to ascertain who was follow ng her; she
briefly spoke to the nmen in the vehicle, then wal ked away towards
M chael LaHood, who had reached the house and exited his vehicle;
she saw a man with a scarf across his face and a gun in his hand
exit Foster’s vehicle and approach her and M chael LaHood; M chael
LaHood told her to go inside the house, and she ran towards the
door, but tripped and fell; she |ooked back and saw the gunman
poi nting a gun at M chael LaHood' s face, demandi ng his keys, noney,
and wal | et; M chael LaHood responded that Patrick had the keys; and
Patrick heard a |oud bang. M chael LaHood died from a gunshot
wound to the head. The barrel of the gun was no nore than six
i nches from M chael LaHood s head when he was shot; it was |likely
closer than that. Brown had simlarly stuck his gun in the faces
of sone of the nights’ earlier robbery victins.

Later that day, all four nen were arrested; each gave a
witten statenment to police identifying Brown as the shooter. In
admtting being the shooter, Brown denied intent to kill. At
trial, he testified that he approached M chael LaHood to obtain
Patrick’ s tel ephone nunber and only drew his weapon when he saw
what appeared to be a gun on M chael LaHood and heard what sounded

to himlike the click of an automatic weapon.



In May 1997, Foster and Brown were tried jointly for capital
murder committed in the course of a robbery. The jury found each
guilty of that charge and answered the special issues at the
penal ty phase to i npose a death sentence for each.

On direct appeal, Foster contended, inter alia: application
of Texas Penal Code 8 7.02(b) (conspiracy party liability) violated
the Sixth and Fourteenth Anmendnments to the Constitution; and the
trial court erred in refusing a jury instruction on the |esser-
i ncluded offense of aggravated robbery. The Court of Crimnal
Appeal s affirmed Foster’s conviction and sentence, holding, inter
alia: a |aw-of-the-parties instruction under 8§ 7.02(b) is
appropriate when no such charge is in the indictnment because the
statute describes attenpt to carry out, not the offense of,
conspiracy; and a |esser-included-offense instruction was not
warrant ed because nothing in the record would permt a rational
jury to find Foster guilty only of aggravated robbery and not
murder in the course of a robbery. See Foster v. State, No. 72,853
(Tex. Crim App. 30 June 1999) (unpublished) (TCCA Opn.). Three
j udges di ssented, and woul d have held, inter alia, that Foster was
entitled to a |esser—included-offense instruction. ld. at 33
(Mansfield, J., dissenting). The Suprenme Court of the United
States denied a wit of certiorari. Foster v. Texas, 529 U S. 1057

(2000) .



In April 1999, prior to the conclusion of his direct appeal,
Foster filed for state—habeas relief. Foster did not present his
8§ 7.02(b) or Ilesser-included-offense clains because they had been
rai sed on direct appeal. See Ex parte Torres, 943 S. W 2d 469, 475
(Tex. Cim App. 1997) (en banc) (“Cenerally, a claim which was
previously raised and rejected on direct appeal is not cognizable
on habeas corpus.”).

After holding evidentiary hearings, the state habeas court
i ssued findings of fact and concl usi ons of | aw, recommendi ng deni al
of relief; the Court of Crimnal Appeals denied relief in an
unpubl i shed order. Ex Parte Foster, No. 50,823-01 (Tex. Crim App.
6 Mar. 2002). The Suprene Court again denied a wit of certiorari.
Foster v. Texas, 537 U S. 901 (2002).

Foster presented 14 clains in his federal habeas petition. On
3 March 2005, the district court ruled on the State’'s summary
j udgnent notion, granting conditional relief as to sentencing for
three clains and denying relief, as well as a COA for the
remai ning 11. See Foster v. Dretke, No. SA-02-CA-301-RF, 2005 U. S.
Dist. LEXIS 13862 (S.D. Tex. 3 Mar. 2005) (USDC Opn.).

On 4 April 2005, Foster filed a notice of appeal and, even
t hough the district court had deni ed sua sponte a COA on all clains
for which it had denied relief, applied in district court for a COA
on the 8§ 702(b) conspiracy—liability issue. The State appeal ed t he

condi ti onal habeas-grant on 7 April. On 11 April, the district



court denied a COA on the § 702(b) claimraised in Foster’'s COA
application and also denied a COA on “[t]he inplicit request” for
a COA on the |esser—included-offense issue contained in Foster’s
notice of appeal. On 18 April, Foster requested a COA from our
court on those two cl ains.

1.

Foster’'s 28 U S.C. 8§ 2254 habeas petition is subject to the
Antiterrorismand Effective Death Penalty Act of 1996, Pub. L. No.
104-132, 110 Stat. 1214 (1996) (AEDPA). See, e.g., Penry wv.
Johnson, 532 U S. 782, 792 (2001). Under AEDPA, Foster may not
appeal the denial of habeas relief on an issue unless he first
obtains a COA fromeither the district, or this, court. 28 US.C
§ 2253(c); Febp. R App. P. 22(b)(1); Slack v. MDaniel, 529 U S.
473, 478 (2000). Under Federal Rule of Appellate Procedure
22(b) (1), the district court nust first decide whether to grant a
COA bef ore one can be requested here. As noted, the district court
tw ce denied a COA for the two clains for which Foster requests a
CQA here.

(bt aining a COA requires “a substantial show ng of the denia
of a constitutional right”. 28 U S C § 2253(c)(2); e.g.,
MIler-El v. Cockrell, 537 U S. 322, 336 (2003); Slack, 529 U. S. at
483. For that requisite showing, Foster nust denonstrate
“reasonable jurists could debate whether (or, for that matter,

agree that) the [federal habeas] petition should have been resol ved



in a different manner or that the issues presented were ‘adequate
to deserve encouragenent to proceed further’”. Mller-El, 537 U S

at 336 (quoting Slack, 529 U.S. at 484). 1In determ ning whether to

grant a COA this court is, inter alia, limted “to a threshold
inquiry into the underlying nerit of [Foster’s] clainms”. |Id. at
327. “This threshold inquiry does not require full consideration

of the factual or |egal bases adduced in support of the clains.”
ld. at 336. | nstead, the court nust nmake “an overview of the
clains in the habeas petition and a general assessnent of their
merits”. |d. Because Foster was convicted of capital nurder and
recei ved the death penalty, “any doubts as to whether a COA shoul d
i ssue nmust be resolved in [his] favor”. Hernandez v. Johnson, 213
F.3d 243, 248 (5th Gir.), cert. denied, 531 U.S. 966 (2000).

For purposes of the mandated threshold inquiry, we recognize
that, in ruling on the nerits, the district court was required by
AEDPA to defer, with limted exceptions, to the state court’s
resolution of Foster’s clains. The exceptions provided by AEDPA
turn on the character of the state court’s ruling.

First, such deference is mandated both for questions of |aw
and for m xed questions of |aw and fact, unless the state court’s
“decision ... was contrary to, or involved an unreasonable
application of, clearly established Federal |aw, as determ ned by
the Suprenme Court of the United States”. 28 U S. C. 8§ 2254(d)(1);

see H Il v. Johnson, 210 F.3d 481, 488 (5th Cr. 2000), cert.



denied, 532 U S 1039 (2001). A state court’s decision is
“contrary to clearly established federal |aw under 8§ 2254(d) (1)
“If it reaches a legal conclusion in direct conflict with a prior
decision of the Suprenme Court or if it reaches a different
conclusion than the Suprene Court based on nmaterially
i ndi stingui shable facts”. Mniel v. Cockrell, 339 F.3d 331, 337
(5th Gir. 2003), cert. denied, 540 U.S. 1179 (2004).

Second, such deference is required for the state court’s
“decision [unless it] was based on an unreasonabl e det erm nati on of
the facts in [the] light of the evidence presented in the State
court proceeding”. 28 U S.C § 2254(d)(2). On the nerits,
pursuant to AEDPA, the state court’s factual findings are presuned
correct; in district court, Foster had “the burden of rebutting
[that] presunption ... by clear and convincing evidence”. 28
U.S.C. § 2254(e)(1).

This threshold inquiry is considered agai nst the el enents for
Foster’s clainms. Again, it is but one of the procedures nandated
by AEDPA for deciding whether a COA shoul d be granted.

A

Having raised the claimat trial, on direct appeal, and in his
federal habeas petition, Foster seeks a COA for his claimthat the
trial court’s instructing the jury under 8 7.02(b) (conspiracy
party liability) at the guilt/innocence phase violated his right to

adequate information of the charges against him because the



i ndictment did not charge conspiracy. Instead, it charged Foster
wth “intentionally and know ngly caus[ing] the death of an
i ndi vidual, nanely: M CHAEL LaHOOD, Jr. ... by SHOOTI NG t he said
M CHAEL LaHOOD JR. W TH A DEADLY WEAPON, NAMELY: A FI REARM and ...
intentionally caus[ing] the death of ... MCHAEL LaHOOD ... while
inthe course of commtting and attenpting to commt the of fense of
ROBBERY upon ... M CHAEL LaHOOD'. The jury charge, inter alia
defi ned conspiracy under Texas | aw and descri bed, under Texas’ | aw
of the parties, the two theories of liability under which Foster,
as the driver, could be guilty of capital nurder for Brown’s
shooting M chael LaHood: 88 7.02(a) and 7.02(b), described infra.
Over Foster’s objection, the jury was instructed to find

Foster guilty of capital nurder if it found Brown intentionally
killed Mchael LaHood in the course of robbing, or attenpting to
rob, himand al so found:

[1] from the evidence beyond a reasonable

doubt that ... Foster, acting wth the intent

to pronote or assist in the comm ssion of the

of fense of capital nurder, did encourage, aid,

or attenpt to aid, ... Brown in the comm ssion

of the offense, by driving the car

(the 8 7.02(a) instruction), or

[ 2] though [Foster] may have had no intent to

commt the offense [of capital nmurder] ... [he
neverthel ess] entered into a conspiracy, as
herein defined, with ... Brown and/or [the
ot her passengers in the car] to commt the
of fense [of] robbery, and ... in an attenpt to
carry out this conspiracy, if any, ... Brown
did ... intentionally cause the death of
M chael LaHood ... while in the course of

9



commtting or attenpt[ing] to commt robbery,
if such offense was committed in furtherance
of the unl awful purpose to conmt robbery, and
was an offense that should have been
anticipated as a result of the carrying out of
the conspiracy if any

(the 8 7.02(b) instruction) (enphasis added). Concerning this
instruction, Foster objected at trial that, inter alia, “conspiracy
is alleged as a separate offense in the penal code”.

Foster does not contend the indictnent failed to provide
notice that he would be tried under the 8 7.02(a) instruction.
| nstead, as he does here, Foster contended, both on direct appeal
and for federal habeas relief, that the 8 7.02(b) instruction
allowed himto be tried for conspiracy, a crine not charged in the
indictnment, in violation of his Sixth, through the Fourteenth,
Amendnent right to fair notice of the charges against him See,
e.g., Jackson v. Virginia, 443 U S. 307, 314 (1979) (holding due
process violated when conviction based on charge not nade or
tried).

On direct appeal, the Court of Crimnal Appeals declined “to
accept [Foster’s] invitation” to overturn its decision in Mntoya
v. State, 810 S.W2d 160, 165 (Tex. Crim App. 1989), cert. deni ed,
502 U.S. 961 (1991). The court ruled that its decision in Mntoya
held, in direct contradiction to Foster’s contentions, that a 8

7.02(b) instruction did not instruct as to a separate offense of

conspiracy, but defined “how an actor can be held crimnally

10



responsi bl e for an offense comm tted by anot her when the actor does
not have the specific intent to carry out that offense”. TCCA Opn.
at 23 (footnotes omtted). The Court of Crimnal Appeals held
Foster had anple notice he was being charged under a party-
liability theory because he knew Brown adm tted shooting M chael
LaHood.

On federal habeas review, the district court held Foster had
not shown the state-court decision “was ... contrary to, or
i nvol ved an unreasonable application of, clearly established
Federal law'. USDC Opn. at *57 (quoting 28 U . S.C. 8§ 2254(d)(1)).
In the light of several of our own decisions upholding a Texas
capital -nurder conviction using a 8 7.02(b) |aw-of-the—parties
instruction, see, e.g., Mntoya v. Scott, 65 F.3d 405, 415 (5th
Cr. 1995), cert. denied, 517 U S. 1133 (1996); Jacobs v. Scott, 31
F.3d 1319, 1329 (5th Gr. 1994), cert. denied, 513 U S. 1067
(1995), the district court held there was no federal | egal
principle prohibiting a conviction for capital nurder under a
party-liability theory. Further, the district court concluded
that, even if such a principle existed, its application to Foster’s
case would be precluded under the non-retroactivity principle
announced in Teague v. Lane, 489 U S. 288, 310 (1989).

In his COA application here, Foster reiterates the contentions
made to the state and district courts: the 8 7.02(b) instruction

is “wholly dependent upon the actor’s guilt under Section 15.02 of

11



the Penal Code” (defining the inchoate crine of conspiracy) and
“introduce[s] a new and different crime [(conspiracy)] fromthat

alleged in the indictnment” (nurder); and 8 7.02(b) may only be
used to hold one charged with conspiracy |iable for other felonies
commtted by co-conspirators in the course of the planned crine.
In this regard, Foster contends Jacobs, 31 F.3d at 1329, wongly
held it was not error to first indict a defendant as a principal
and then convict using the § 7.02(b) instruction.

The St ate responds by pointing to consistent Texas and feder al
precedent holding that, as a nmatter of state law, a jury can
convict a defendant for <capital nurder wusing the 8§ 7.02(b)
instruction, even though the defendant was not indicted for
conspiracy. See Mntoya, 65 F. 3d at 415; Jacobs, 31 F. 3d at 1329;
Mont oya, 810 S.W2d at 165; Flores v. State, 681 S.W2d 94, 97-98
(Tex. App. 1984), aff’'d, 690 S.W2d 281 (Tex. Cim App. 1985) (en
banc); English v. State, 592 S.W2d 949, 955 (Tex. Crim App.),
cert. denied, 449 U S. 891 (1980).

The State further contends the jury was never permtted to
convict Foster for conspiracy; the 8§ 7.02(b) instruction “nerely
stated the extent to which co-defendants nmay be held jointly
responsi bl e under Texas |law' . Foster knew Brown admtted to being
t he shooter; therefore, when Foster was indicted as a principal, he

was necessarily on notice that the State would attenpt to convi ct
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himon a theory of party liability. The State al so asserts Teague
prohi bits Foster’s § 7.02(b) claim

For COA purposes, as on the nerits, we are bound by our
precedent. Pursuant to the AEDPA standard for whether to grant a
COA, and in the light of controlling state and federal precedent,
reasonabl e jurists woul d not debate that, under AEDPA, the district
court concluded correctly that: (1) the state court’s rejection of
Foster’'s 8§ 7.02(b) claimwas not contrary to, or an unreasonable
application of, federal law, Slack, 529 U S. at 478; and (2) this
claim is not “adequate to deserve encouragenent to proceed
further”, id. at 484 (internal quotation omtted). (Because we
deny a COA for the foregoing reasons, we need not address the
Teague issue.)

B

For his other COA request, having raised the claimat trial
on direct appeal, and in his federal habeas petition, Foster
mai ntains he was entitled to a jury instruction on the |esser-
i ncl uded of fense of aggravated robbery.

The trial court refused that instruction because, inter alia,
there was no evidence M chael LaHood's death was the result of an
uni ntentional killing. On direct appeal, the Court of Crimna
Appeal s held no evidence could support a finding that, if Foster
was guilty, he was guilty only of aggravated robbery. The court

applied Texas’ two-part test for determ ning whether a |esser-
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i ncl uded-of fense instruction is warranted: “(1) [whether] the
| esser-included offense is included within the proof necessary to
establish the offense charged; and (2) [whether] sonme evidence
exists in the record that would permt a jury to rationally find
that[,] if the defendant is guilty, heis guilty only of the | esser
of fense”. TCCA Opn. at 25 (enphasis added).

The court denied Foster relief on this direct—-appeal claim
because: (1) in statenents to police (that were read to the jury),
Foster denied participating in the earlier armed robberies; (2)
Steen, one of the four persons in the vehicle Foster drove,
testified he thought Brown was going to rob M chael LaHood when he
saw Brown get out of the vehicle; (3) Patrick (who was neeting the
victim at his house) and Steen both testified they heard Brown
demand M chael LaHood s keys and wall et before shooting him (4)
Foster knew Brown had a gun and had brandished it in the robberies
a few hours earlier; (5) Steen testified he thought there was a
real possibility sonmeone m ght die that night; (6) Foster drove the
car, had a vote in the crimnal behavior, and shared in the
proceeds fromthe robberies; (7) instead of driving away after the
shooting, Foster waited in the car for Brown; and (8) after M chael
LaHood was nurdered, Foster encouraged Brown to get rid of the gun.
In addition, the court noted that the night began w th Brown
announci ng he had a gun and asking whether the others wanted to

commt robberies.
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The court also stated: the nature of arnmed robbery suggests
soneone nust give up his noney or his life; such conduct
necessarily raises the chance soneone will be killed; the earlier
robberies not having resulted in death in no way assisted Foster;
and, because the final arned robbery resulted in Mchael LaHood’ s
death, no reasonable jury could find Foster guilty only of
aggravat ed robbery. As noted supra, three judges dissented.

Inrejecting Foster’ s federal —habeas claim the district court
recited the following well-settled rule: “[Al capital nurder
defendant is constitutionally entitled to an instruction on a
| esser-included offense if the evidence would permt a jury
rationally to find the defendant guilty of the |esser offense and
acquit him of the greater”. USDC Opn. at *58 (enphasis added).
The district court ruled that, under AEDPA, the Court of Crim nal
Appeal s neither wunreasonably applied the above constitutional
princi ple nor unreasonably determ ned the facts in the light of the
evi dence.

The district court independently reviewed the record before
finding substantial, unchallenged evidence denonstrating Foster
pursued Patrick and M chael LaHood to allow his co-conspirators to
commt another robbery. The court relied on the fact that,
regardl ess of whether Foster intended that Brown only rob M chael
LaHood, he died froma gunshot wound inflicted during an attenpted

robbery by Foster’s co-conspirator. The court held: because
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“Foster’s guilt relie[d] exclusively on his role as a co-
conspirator, it isinpossible ... for any rational jury to separate
LaHood’ s fatal shooting from Brown’s attenpted arned robbery of
LaHood”. 1d. at *60-61

In his COA application here, Foster clains “[t]he facts of
this case fairly raise the I|esser-included” aggravated-robbery
instruction because his liability was based “solely on his role in
the robbery”; thus, because a jury could have made “the rational
inference that [Foster’s] crimnal Iliability was |limted to
robbery, either as a party or a conspirator” (enphasis added), the
trial court should have given the aggravat ed-robbery instruction;
because that instruction was refused, the jury was faced with the
all -or—nothing choice between conviction of capital nurder and
acquittal, as forbidden by Hopper v. Evans, 456 U S. 605, 609
(1982), and Beck v. Al abama, 447 U.S. 625 (1980). In addition,
Foster clainms not allowing the jury to consider whether he
participated in the robberies, but did not participate in Brown’s
surprising nurder of M chael LaHood, violated the Beck rule — that,
in a capital case, where evidence would support a verdict on a
| esser—i ncl uded noncapital offense, the jury nust be instructed on
t hat | esser—included offense, Beck, 447 U S at 627-29. Fost er
cont ends: essentially, the Court of Crimnal Appeals and the

district court held any participant in any way in a robbery that
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results inammurder is guilty of capital nmurder; and this rationale
inproperly reduces a jury' s ability tolimt liability to robbery.

The State responds: (1) the jury was not presented with the
Beck all-or-nothing dilemm because, al t hough, during the
guilt/innocence phase, the jury chose between conviction and
acquittal, unli ke the statutory schene i n Beck (mandati ng t he death
penalty if guilty), during the sentencing phase, it chose between
life inprisonment and death; and (2) the evidence would not have
permtted a rational jury to convict Foster of aggravated robbery
but not felony nurder. The State notes also that Texas |aw
requires trial courts to give an instruction regarding a |esser-
i ncluded offense if: “(1) the lesser-included offense is included
wthin the proof necessary to establish the offense charged, and
(2) sone evidence necessarily exists on the record that would
permt ajury torationally find that the defendant is guilty only
of the |esser offense”. (Enphasis in original.)

Further, the State clains: to convict Foster, the jury had to
find he “was ‘crimnally responsible’ for Brown’s actions, or that
the crime was commtted while attenpting to carry out a conspiracy
to conmmt a felony”; and Foster’s claimthat the state and district
court rulings attach capital—-nmurder liability to every parti ci pant
in every robbery is incorrect because Foster never admtted to, or
clainmed, he took part in the robberies. Thus, according to the

State, Beck is distinguishable, because there, the defendant
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admtted participating in a robbery but denied killing, or
intending to kill, the nmurder victim

In addition, the State contends: had the jury credited
Brown’s testinony or Foster’'s statenents given to police shortly
after his arrest and read to the jury, it would have acquitted
Foster, not convicted himof aggravated robbery. Thus, the State
asserts, Foster was not entitled to a |esser-included-offense
instruction because he: (1) wllingly participated in the
robberies; (2) agreed on the selection of the victinms; (3)
coll ected proceeds from the robberies; and (4) was with soneone
using a gun to intimdate and protect. Finally, the State clains
that a | esser-included aggravated-robbery instruction could have
harmed Foster by increasing the chance the jury would have
convicted him of sonething rather than acquitting him

As the district court opinion stated, a capital defendant is
constitutionally entitled to a jury instruction on a |esser-
i ncluded offense if the evidence would allow a rational jury to
convict on the |esser charge and acquit on the greater. Hopper,
456 U. S. at 611-12 (holding due process requires |esser-included
i nstruction only when evi dence supports the instruction); Beck, 447
US at 637-38 (holding state statute unconstitutional when it
prohi bited | esser-included instructions in capital cases); Cordova
v. Lynaugh, 838 F.2d 764, 767 (5th Cr.), cert. denied, 486 U S

1061 (1988).
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Beck’ s fundanental concern is that, given the choice only
between acquittal and conviction for capital nurder, a jury may
vote to convict sinply to keep the defendant off the street, even
if not convinced beyond a reasonable doubt that the defendant
commtted capital nurder. Schad v. Arizona, 501 U S. 624 (1991).
A | esser—i ncl uded—of f ense i nstruction, however, s not
constitutionally required in every case; it is only required when
warranted by the evidence.

As the district court stated: “Foster’s qguilt relies
exclusively on his role as a co-conspirator”. USDC Opn. at *60-61
Therefore, it is inpossible to separate Foster’s guilt fromBrown’s
conduct, which included killing M chael LaHood while attenpting to
commt a robbery. In denying a pre—AEDPA certificate of probable
cause required for an appeal by a state prisoner (essentially the
sane standard as for an AEDPA COA), our court held a capital —nurder
defendant is not entitled to an aggravat ed-robbery instructi on when
no evi dence suggests the defendant “participated in a robbery or
attenpted robbery but w thdrew or sonehow di sassoci ated hinself
from the nmurder[]”. Ransom v. Johnson, 126 F.3d 716, 726 (5th
Cr.), cert. denied, 522 U S. 944 (1997). Likewise, there is no
evi dence Foster participated in the robberies but wthdrew or
di sassoci ated hinself fromthe nurder of M chael LaHood.

In sum pursuant to the AEDPA standard for whether to grant a

COA, reasonable jurists would not find the district court’s hol ding
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on this i ssue debatable or wong. See Slack, 529 U. S. at 478. The
sane is true for its finding the issue did not deserve
encouragenent to proceed further. |d. at 484.
L1l
For the foregoing reasons, a COA is DEN ED. A subsequent
opinion wll address the State's appeal from conditional habeas
relief’s being granted.

COA DENI ED
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