United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T December 20, 2006

Charles R. Fulbruge llI
Clerk

No. 05-61126
Summary Cal endar

JUN ZHANG

Petitioner,
vVer sus
ALBERTO R. GONZALES, U.S. ATTORNEY GENERAL

Respondent .

Petition for Review of an Order of the
Board of I mm gration Appeals
Bl A No. A79 939 781

Before KING HI G3 NBOTHAM and GARZA, circuit judges.
PER CURI AM *

Jun Zhang, a native and citizen of China, petitions this
court for review of the BIA's denial of his notion to reopen
renmoval proceedi ngs based on changed circunstances in China and
new evi dence. Zhang concedes that his notion to reopen was not
filed until after the 90-day deadline in 8 U S. C
8§ 1229a(c)(7)(C (i) had passed, but Zhang argued before the BI A
-- and argues again here -- that his late filing is excused under
8§ 1229a(c)(7)(C(ii) because country conditions changed in China

when governnent officials there comruni cated threats agai nst

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Zhang to his father in response to Zhang’s Falun Gong activities
inthe United States. The BIA rejected this argunent and deni ed
Zhang's notion to reopen, reasoning that China’ s repressive
policy toward Falun Gong practitioners does not represent a
change in country conditions that was not avail able or
di scoverable at the tinme of Zhang' s previ ous hearing because the
policy existed at that tine.

We have jurisdiction to entertain Zhang’s petition for

review. Panjwani v. Gonzales, 401 F.3d 626, 632 (5th Cr. 2005).

This situation is analogous to cases affirmng the denial of
nmotions to reopen where, for exanple, the birth of another child
inthe United States raised for the first tinme the spectre of
persecution under China' s already-existing “one child” policy.

See Zheng v. U. S. Dep’'t of Justice, 416 F.3d 129, 130-131 (2d

Cir. 2005). Like those cases, the policy at issue here was

di scoverable prior to Zhang's first hearing even if it only
becane material for the first tine at a |later date. Therefore,
the BIA's finding that the threats communi cated to Zhang' s fat her
do not reflect the kind of change in country circunstances that
is contenplated by 8§ 1229a(c)(7)(O(ii) was not an abuse of

discretion. See Lara v. Trom nski, 216 F.3d 487, 496 (5th GCr.

2000); see also Gonez-Arevalo v. Gonzales, 161 F. App’ x 354, 357

(5th Gr. 2005) (unpublished).
Accordi ngly, Zhang’s notion for judicial notice is GRANTED

but his petition for review is DEN ED



