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PER CURI AM *

Martha A. Cheatham Sandra R Gl bert, Joy E. Ladd, John
McCoy, Sherry L. Parham Carol D. Stegall, Betty M Wells, John
R Kitch, Denise Peoples, Mkel Anthony, and Joseph E. Johnston
(collectively, “Appellants”) brought suit against their enployer,
Al | state I nsurance Conpany (“Allstate”), for violations of the

Age Di scrimnation Enploynent Act of 1967, 29 U S.C. § 621, the

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Iimted circunstances set forth in 5TH QR R 47.5. 4.
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Fai r Labor Standard Act of 1938 (“FLSA’), 29 U S.C. § 201, and
for intentional infliction of enotional distress under

M ssissippi |aw. Appellants appeal fromthe district court’s
order granting Allstate’s notion for sumary judgnent on al
three clains. Allstate cross-appeals for costs under Federal
Rule of Gvil Procedure 54(d). For the follow ng reasons, we
AFFIRM the district court’s grant of sunmary judgnent on al
three clains. Because the district court did not state its
reasons in ordering each side to pay its own costs, as required
by Federal Rule of Civil Procedure 54(d)(1), we VACATE and REMAND
to the district court for a redetermnation of costs.

| . Backgr ound

Appel  ants were managers, claimadjusters, and cl ai ns
processors in Allstate’s Jackson, M ssissippi office. Allstate
requires that its clains personnel docunment their clains-handling
activities with regard to adjusting clains in the claimfile,

i ncluding all conmmunications with insureds and cl ai mants,
interviews of w tnesses, and negotiations with claimnts and
their attorneys. Anong other things, accurate claimfile records
enable Allstate to confirmit has conplied with state | aw and
regul ati ons.

In 1995, Allstate adopted a software systemcalled the d aim
Devel opment System (“CDS’). d ains personnel used the systemto
docunent their clains-handling activities and nanually enter the
dates on which those activities took place. 1In 1997, Allstate
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i npl emented an enhanced version of CDS that reflected a conputer
generated date in a “footnote,” in addition to the manual |y
entered “headnote” date. While the headnote date would reflect
the date the activity took place, the footnote date would
indicate the date the activity was recorded. Upon conpletion of
an entry, the enployee would press “enter,” at which point the
conputer automatically inserts the current date at the bottom of
t he screen.

All state first |earned that the conputer-generated footnote
date could be altered while it was preparing its defense in
another lawsuit in Mssissippi in spring 2001. During discovery,
All state | earned that a since-term nated Jackson office enpl oyee,
Joan Vines, had learned of a way to alter the footnote by
manual |y entering a footnote date and then prematurely turning
of f the conputer before pressing the enter key. The manually
entered footnote date woul d appear on the screen when rebooting
the conputer.! This process all owed enpl oyees to backdate
entries.

After learning that the footnote could be altered, Allstate
put together a multidisciplinary teamto conduct a national audit
to determne if other enployees were backdating the entries and
to identify these enployees and the affected files. During the

i nvestigation, which spanned from Septenber 2001 to February

L' Allstate termnated Vines after she admitted to altering
f oot not e dates.



2002, the team determ ned that the problemcentered in the
Jackson, M ssissippi office.?

In April and May 2002, Allstate conducted interviews with
t hose enpl oyees who it determ ned had nade the alterations.
Cheatham Gl bert, Kitch, Ladd, MCoy, Peoples, Parham and
Stegall admtted to nmaking alterations. Anthony denied making
the alterations, but could not offer an alternative explanation.
Johnston admtted he had conversations with some Jackson office
enpl oyees regarding the altering of electronic docunents. Wlls
admtted that she had been shown the process for altering the
date by Vines. Allstate concluded that Wl ls and Johnston, in
their positions as managers, had know edge that their enpl oyees
were altering the footnote date and took no action to stop it.

Al'l state’s in-house counsel Judith Gaston recommended
termnating Appellants for altering conpany docunents, in
violation of the Allstate Code of Ethics, the P-CCSO Code of
Ethics, and the All state Hunan Resources Policy Quide. These
manual s forbid enpl oyees fromaltering conpany docunents,

i ncl udi ng el ectronic docunents, and threaten i nmedi ate

2 Allstate identified that there were 6,736 alterations on
2,625 files in which an enpl oyee mani pul ated data in el ectronic
docunents. The audit reveal ed that Stegall had nmade 890
alterations on 382 files; Ladd had nmade 720 alterations on 278
files; Cheatham had nade 454 alterations on 236 files; Parham had
made 420 alterations on 156 files; MCoy had nade 409 alterations
on 170 files; Peoples had nade 357 alterations on 199 files;
Kitch had made 214 alterations on 129 files; Gl bert had nade 65
alterations on 38 files; and Anthony had nade 9 alterations on 7
files.



term nation of enployees found to have fal sified conpany
docunents. Allstate term nated Appellants on June 13 and 14,
2002. Those enpl oyees who were at work nmet individually with a

| ocal human resources representative at a hotel conference room
out side of which an arnmed security guard was present. Each
Appel l ant was infornmed that he or she was being termnated for a
vi ol ation of conpany policies, and each was not permtted to
return to the office to collect his or her personal bel ongi ngs at
that tine.

Appel l ants each filed charges of enploynent discrimnation
with the EEOCC, pursuant to 29 U S.C. §8 626(d). Appealing from
the district court’s grant of sunmary judgnent to Allstate,
Appellants claimthat (1) Allstate wongfully term nated them
based on their age, (2) they are entitled to overtine
conpensati on benefits and danages due to Allstate’s failure to
pay those benefits, and (3) they are entitled to damages for
intentional infliction of enotional distress (“IIED') as a result
of the manner in which Allstate term nated them

1. Discussion

We review the grant of a summary judgnent notion de novo,
and apply the sane standard as the district court. Duffy v.

Leadi ng Edge Prods. Inc., 44 F.3d 308, 312 (5th Cr. 1995); FED

R CV. P. 56. W resolve any factual inferences in favor of
Appel  ants, the nonnovants, and ask whether Allstate, the novant,

is entitled to judgnent as a matter of law. See Degan v. Ford
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Mt or Co., 869 F.2d 889, 892 (5th Gr. 1989). W consider each
claimin turn.

A. Age Discrimnation in Empl oynent Act

Appel l ants chall enge Allstate’s reason for termnating them
as pretext, and alternatively argue that age was a notivating
factor behind their termnations. The burden shifting standard
for clains of ADEA violations in the Fifth CGrcuit is well-

settl ed. See, e.qg., Minecke v. H&R Bl ock of Houston, 66 F.3d

77, 83 (5th Cr. 1995). First, Appellants nust state a prim
facie case of age discrimnation. |d. |If they succeed, the
burden shifts to Allstate to provide a legitinmate,

nondi scrimnatory reason for termnating Appellants. 1d. |If
All state satisfies this burden, the burden again shifts to
Appel lants to prove that Allstate’s proferred reason was
pretextual. [|d. Appellants may al so prove that age was a

nmotivating factor for their termnations. Keelan v. Mjesco

Software, Inc., 407 F.3d 332, 340 (5th Cr. 2005). “The

plaintiff retains the ultimte burden of persuasion throughout

the case.” Faruki v. Parsons S.I.P., Inc., 123 F. 3d 315, (citing

Tex. Dep't of Cnty. Affairs v. Burdine, 450 U.S. 248, 253

(1981)).

Al l state term nated Appellants after a nultidisciplinary
t eam conposed of | awers, corporation security personnel, and
clai ns enpl oyees conpl eted a nationw de investigation that

reveal ed that the enpl oyees engaged in the practice of altering
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the footnote date when they entered their activities in the CDS
or, in the case of Wl ls and Johnston, they knew of the practice
but did nothing to stop it. Allstate undertook the investigation
because it considered the practice to be a serious threat to the
integrity of its clains files.?

Assum ng arguendo that Appellants have established a prim
facie case,® they have failed to show that Allstate’'s legitimte
reason for their termnations is pretexual or that age was a
nmotivating factor for their termnations. Appellants’ argunents
that Allstate sanctioned the practice fail. First, Appellants’
argunent that enployees regqularly backdated handwitten entries
prior to the inplenentation of the CDS is irrelevant, as the

conputer system was designed to capture the date on which entries

3 I ndeed, Allstate was forced to settle the earlier |awsuit,
mentioned supra, after Vines admtted to having altered the
clains files, because the alterations called into question the
integrity of Allstate’'s files, not to nention the integrity of
Al l state’s enpl oyees.

4 The district court properly disnm ssed Appellant Ladd on
t hese grounds because she was thirty-nine years old when she was
termnated, and the ADEA only applies to individuals who are at
| east forty years of age. 29 U S.C. 8§ 631(a). It did not decide
whet her Appellant Wells established a prima facie case, where she
was replaced by soneone who was “insignificantly” younger,
because it found that Appellants cannot show that Allstate’s
legitimate reason for their termnation was nerely a pretext for
discrimnation. The parties do not dispute that the remaining
Appel I ants have established a prinma facie case.

To establish a prima facie case, each Appellant nust show
that: (1) he is a nenber of a protected class; (2) he was
qualified for the position that he held; (3) he suffered an
adverse enpl oynent action; and (4) he was replaced by soneone
younger. See Meinecke v. H&R Block of Houston, 66 F.3d 77, 83
(5th Gr. 1995).




were actually entered. Second, Appellants’ argunent that
All state failed to provide witten or verbal instructions that
altering the date was agai nst conpany policy is counterintuitive,
as Allstate did not learn of the practice until Vines descri bed
the procedure in an earlier lawsuit. Third, Appellants’ argunent
that Allstate allowed the practice to continue for nonths after
learning of it is msplaced, as Allstate pronptly initiated its
several nonths long investigation to determ ne the preval ence of
the problem and what actions it would take in response. Finally,
Appel l ants are inaccurate in stating that Allstate did not
prosecute Appellants nor report to the M ssissippi |Insurance
Comm ssioner or Attorney General that the reason for Appellants’
termnation was the falsification of docunents, as Allstate has
discretion to determne whether it will seek prosecution in a
given situation, and it did report the transgressions to the
| nsurance Conmm ssioner and the Attorney Ceneral. Cearly,
Al l state did not sanction the Appellants’ practice.

Appel l ants al so argue that the closing of Allstate’'s Little
Rock, Arkansas office in March of 2002 required Allstate to
rel ocate the younger enployees fromthat office to the Jackson
M ssi ssippi office. Appellants offer statistics to support their
claim they assert that prior to their lawsuit, Allstate hired
ten adjusters, eight of whomwere under the age of forty, and two
of whomwere forty years or older. They claimthat after they
filed their lawsuit, Allstate hired four adjusters over the age
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of forty and seven under the age of forty. These statistics are
not probative of discrimnatory intent because they are devoid of

context. See EEOC v. Texas Instrunents, 100 F.3d 1173, 1185 (5th

Cr. 1996) (“The probative value of statistical evidence
ultimately depends on all the surrounding facts, circunstances,
and ot her evidence of discrimnation.”)

Appel l ants further argue that simlarly situated younger
enpl oyees were treated differently fromthem Even if these
enpl oyees were younger than Appellants,® they are not simlarly
situated to them unlike these enpl oyees, Appellants engaged in
the systematic practice of altering footnote dates. The audit
reveal ed that sone clainms personnel had only altered the footnote
date once, occasions that were attributable to an instance when
Vi nes showed them how to change the footnote date. These
enpl oyees were not term nated because they were not nmanagers and
did not engage in the practice. The audit revealed that a
Col orado enpl oyee may have engaged in the practice three tines,
but Allstate determ ned she had i nadequat e understandi ng of the
systemto have intentionally altered the footnote date.

B. Fair Labor Standards Act

Appel I ants Ant hony, Parham Peoples, Johnson, Cheat ham

5> At least two of four enployees identified by Appellants as
“simlarly situated” are in the protected class: Marguerite
Lowery, a Jackson, M ssissippi enployee, was 41 at the tine of
Appel l ants’ term nations; Renee Honda, the Col orado enpl oyee, was
47
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McCoy, and Kitch sought overtine conpensation from Allstate under
the FLSA for hours worked in excess of forty hours per week. In
granting Allstate’s notion for summary judgnent on this claim
the district court held that these Appellants were enployed in an
adm nistrative capacity and thus exenpt from29 U S.C. 8§
207(a) (1)’ s requirenent of overtinme conpensation for enploynment
in excess of forty hours.

“The decision ‘whether an enployee is exenpt under the
[FLSA] is primarily a question of fact which nust be reviewed

under the clearly erroneous standard . . . .’” Smth v. Gty of

Jackson, Mss., 954 F.2d 296, 298 (5th Gr. 1992) (quoting

Bl acknon v. Brookshire Grocery Co., 835 F.2d 1135, 1137 (5th Gr.

1988)). However, “[t]he ultimate decision whether an enpl oyee is
exenpt fromthe FLSA s overtine conpensation provisions is a

question of law” Lott v. Howard WIlson Chrysler-Plynmouth, 203

F.3d 326, 331 (5th Gir. 2000) (citing Dalheimv. KDFWTV, 918

F.2d 1220 (5th Cr. 1990)). Thus, we review the district court’s
ulti mate concl usion de novo. W construe FLSA exenptions
narrow y; and the burden of proof lies with the enployer. Vela

v. Gty of Houston, 276 F.3d 659, 666 (5th Cr. 2001) (citations

omtted).

The FLSA excludes fromthe requirenent those enpl oyees
working in bona fide executive, admnistrative, or professional
capacities. 29 U S . C. 8 213(a)(1). Because it is undisputed
that Appellants each earned a salary of at |east $250 per week,
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the Departnent of Labor’s (DOL) “short test” for determ ning

adm ni strative enployee status applies to Appellants.® 29 C F. R
8§ 541.214. The district court noted that Appellants admtted in
court that they net part of the test in that their duties
consisted primarily of “office or nonmanual work directly related
to managenent policies or general business operations of his

enpl oyer or his enployer’s custoners.” See id. However, they
now di spute this. They also contest the district court’s finding

that they exercised discretion and i ndependent judgnment in their

6 The FLSA del egates regul ati on-making to the Departnent of
Labor. Although the regul ations were revised after the pertinent
events occurred, the revision did not change the criteria for the
adm ni strative exenption. The prior regulations are cited by the
parties, and herein, as well.

The “short test” is found within 8§ 541.214. It reads, in
pertinent part:

(a) [Section] 541.2 contains a special proviso including
wthin the definition of “adm nistrative” an enpl oyee who is
conpensated on a salary or fee basis at a rate of not |ess

t han $250 per week excl usive of board, |odging, or other
facilities, and whose primary duty consists of either the
performance of office or nonmanual work directly related to
managenent policies or general business operations of the
enpl oyer or the enployer’s custoners, or the performance of
functions in the adm nistration of a school system or
educati onal establishnment or institution, or of a departnent
or subdivision thereof, in work directly related to the
academ c instruction or training carried on therein, where
the performance of such primary duty includes work requiring
the exercise of discretion and i ndependent judgnent. Such a
hi ghly pai d enpl oyee having such work as his or her primry
duty is deened to neet all the requirenents in 8§ 541.2(a)
through (e). If an enployee qualifies for exenption under
this proviso, it is not necessary to test the enpl oyee’s
qualification in detail under 8 541.2(a) through (e).

29 C F.R § 541. 214.
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respective positions. See id.

W find that the district court’s findings are not clearly
erroneous. The district court gathered historical facts, see
Dal heim 918 F.2d at 1226, that is, how the enpl oyees spent their

working tinme, Bratt v. Cty of Los Angeles, 912 F. 2d 1066, 1068

(9th Gr. 1990), from Appellants’ depositions. It noted that,

al t hough Appellants had different job titles, they were all

adj usters who handled liability clainms for bodily injury and

damage to property, and that Appellants seened to agree that the

wor k performed by each was substantially the sanme. The district

court organi zed Appellants’ duties into several categories.’
Next, the district court made findings “based on inferences

drawn from historical facts, such as whether a particular job

required ‘skill and initiative’ . . . .” Dalheim 918 F. 2d at

" These categories include: (1) setting and/or adjusting
reserves based upon the adjuster’s prelimnary evaluation of the
case, (2) investigating issues that relate to coverage and
determ ning the steps necessary to conplete a coverage
i nvestigation, (3) determ ning whether coverage shoul d be
approved or denied, with only denials of coverage subject to
supervi sory approval, (4) conducting investigation to determ ne
liability, including making credibility determ nations regarding
i nterviewees, (5) consulting local traffic and negligence | aws
and applying those laws to the facts of the claimto determ ne
who was at fault, (6) determ ning whether a claimhas subrogation
potential, (7) identifying underwiting risks, (8) identifying
potentially fraudulent clainms, (9) determining liability and
apportioning fault to parties in conparative negligence cases,
(10) determ ning the value of clains based upon many factors such
as the claimant’s credibility, age, gender, together with any
physical injury or property damage, the reputation of the
attorney representing the claimant, litigation costs, and venue,
and (11) negotiating final settlenment with the claimant(s)
attorney that was bindi ng upon Allstate.
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1226. The district court was correct in concluding that these
categori zed duties constitute Allstate’s admnistrative
operations; they directly relate to Allstate’ s managenent
policies or general business operations, as distinguished from
production. See 29 C F.R 8 541.205(a). An insurance conpany’s
product is its policies, and Appellants’ duties did not include

witing and selling insurance. See Reich v. John Alden Life Ins.

Co., 126 F.3d 1, 9 (1st Cr. 1997). Indeed, as insurance conpany
adj usters, Appellants advised the nmanagenent, represented

Al l state, and negotiated on Allstate’s behal f; these duties are
admnistrative in nature. See 29 CF.R 8 541.205(b) (defining

“adm ni strative operations”); Op. Dep’'t of Labor FLSA2002-11

Second, despite Appellants’ claimthat since Allstate
i npl emented a new system of practices and procedures called “Core
Cl ai m Process Redesign” (“CCPR’) they no |onger exercised
i ndependent judgnent, the district court determ ned that their
j ob duties undoubtedly required i ndependent judgnent because they
consi dered and eval uated alternative courses of conduct and took
action or nmade a decision after considering the various
possibilities. See 29 CF.R 8 541.207(a). Appellants claim
that CCPR relegated themto nothing nore than data input clerks.
Specifically, they state that they are checked in their
determnation of liability by having to adhere to a liability
matrix, that they are limted in their ability to negotiate by
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having to adhere to conputer software and the CCPR manual, that
they may not set reserves without consulting with a conputer
program and that they nust seek approval before settling a
claim W are unpersuaded by these argunents. As correctly
determ ned by the district court, the requirenent that Allstate
adj usters nust consult with manual s or guidelines does not
preclude their exercise of discretion and i ndependent judgnent.

See McAllister v. Transanerica Cccidental Life Ins. Co., 325 F.3d

997, 1001 (8th G r. 2003). |In addition, “[t]he decision nade as
a result of the exercise of discretion and i ndependent judgnment
may consi st of recommendations for action rather than the actual
taking of action.” 29 C.F.R § 541.207(a). The district court
determ ned that, in seeking approval, Appellants were expected to
make a recomrendati on based on their experience and know edge of
the case and to explain their reasons for recommendati on.

Appel  ants exerci sed discretion in determ ning coverage,
conducting investigations, determining liability and assi gni ng
percentages of fault to parties, evaluating bodily injuries,
negotiating a final settlenent, setting and adjusting reserves
based upon a prelimnary evaluation of the case, investigating

i ssues that relate to coverage and determ ning the steps
necessary to conplete a coverage investigation, and determ ning
whet her coverage shoul d be approved or denied. The district
court correctly determ ned that Appellants exercised i ndependent

judgnent as Allstate adjusters.
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The facts establish that Appellants’ duties were directly
related to and were inportant to Allstate’ s managenent policies
and its general business operations, and required Appellants’
exerci se of discretion and i ndependent judgnent. Appellants
qualify for the adm nistrative exenption. Thus, they are not
entitled to overtine conpensati on.

C. Intentional Infliction of Enptional Distress

Under M ssissippi |aw, the standard for I1ED “is very high:
t he defendant’s conduct nust be ‘wanton and wilful and [such

that] it would evoke outrage or revulsion.’” Hatley v. Hilton

Hotels Corp., 308 F.3d 473 (5th G r. 2002) (quoting Leaf River

Forest Prods., Inc. v. Ferguson, 662 So. 2d 648, 659 (M ss.

1995)). “A Mssissippi federal court defined the necessary
severity as acts so outrageous in character, and so extrene in
degree, as to go beyond all possible bounds of decency, and to be
regarded as atrocious, and utterly intolerable in a civilized

comunity.” Speed v. Scott, 787 So. 2d 626, 630 (M ss. 2001).

Enpl oynent di sputes do not ordinarily sustain clains for I1ED

Pegues v. Enerson Elec. Co., 913 F. Supp. 976, 982-83 (N.D. M ss.

1996) (“Recognition of a cause of action for [IIED in a
wor kpl ace environnment has usually been limted to cases invol ving
a pattern of deliberate, repeated harassnent over a period of
tinme.”) (citations omtted)).

Appel lants point to the follow ng facts surrounding their
termnations in asserting their IIED claim Allstate hired an
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arnmed security guard to be present outside the hotel conference
room where Appellants were term nated; they were spoken to in a
di srespectful tone; they were not imediately allowed to retrieve
their bel ongings; an All state enpl oyee told anot her insurance
conpany about the firings; and yet another Allstate enployee told
an attorney about the firings. W find that Allstate s actions
do not rise to the level of outrageous conduct. Although

Appel lants maintain that they were wongfully accused of

fal sifying conpany docunents, the facts belie their belief.

Their claimfor IIED cannot stand.

D. Cross Appeal on Rul e 54(d)

Rule 54(d)(1) of the Federal Rules of G vil Procedure
provi des that “costs, other than attorneys’ fees shall be all owed
as of course to the prevailing party unless the district court
otherwise directs . . . .7 FED. R CV. P. 54(d)(1). W review
the district court’s denial of the award for abuse of discretion.

Schwarz v. Folloder, 767 F.2d 125, 131 (5th Cr. 1985).

There is a strong presunption under Rule 54(d)(1) that the
prevailing party will be awarded costs. 1d. at 131 (citing Delta

Air Lines, Inc. v. Auqust, 450 U S. 346, 352 (1981)). Thus, when

a trial court denies costs, “‘it should state reasons for its

deci si on. |d. (quoting WAlters Roadway Express, Inc., 557 F.2d

521 (5th Gr. 1977)). The district court failed to state a
reason for its decision to upset Rule 54(d)’s presunption.

[11. Concl usion
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W AFFIRM the district court’s grant of sunmmary judgnent on
all three clains. W VACATE and REMAND solely for a

redeterm nati on of whether costs should be awarded to All state.
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