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RUSSELL KEI TH HI LL,
Pl ai ntiff-Appellant,
ver sus
CHRI STOPHER B. EPPS, COWM SSI ONER,
M SSI SSI PPl DEPARTMENT OF CORRECTI ONS;
M CHAEL A. W LSQON, Superintendent;
J. J. STREETER, Warden, Unit 32,
Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Northern District of M ssissipp

USDC No. 4:04-CV-332
Bef ore GARZA, DENNI'S, and PRADO Circuit Judges.
PER CURI AM *

Russell Keith HIl, M ssissippi prisoner # L3506, has filed

a notion to proceed in forma pauperis (IFP) on appeal,
chal l enging the district court’s certification that his appeal

is not taken in good faith. See Baugh v. Taylor, 117 F.3d 197,

199-202 (5th Gr. 1997). The district court dism ssed the suit
for failure to exhaust, pursuant to 42 U S.C. 8§ 1997e, and denied

perm ssion to proceed | FP on appeal .

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Hi Il has not denonstrated any nonfrivol ous ground for
appeal. He argues that sua sponte dism ssal was error, that

failure to exhaust is an affirmative defense that nust be raised
by the defendants, and that whether he has exhausted his

adm ni strative renedi es cannot be determned fromthe face of his
conplaint. These argunents are without nerit; the face of Hll’s
conpl aint states that he had not exhausted his adm nistrative
remedies prior to filing suit, mandating dismssal. See

8§ 1997e(a); Wendell v. Asher, 162 F.3d 887, 889-90 (5th G

1998); Underwood v. WIlson, 151 F.3d 292, 292-93 (5th Cr. 1998).

H Il also asserts that he could not have grieved his
conpl ai nt about violations that occurred while he was detai ned at
the M ssissippi State Penitentiary at Parchman follow ng his
transfer to a private prison facility. However, H Il offers no
expl anation regarding why he failed to avail hinself of the
grievance procedure at Parchman prior to his transfer. His
conpl ai nt concerns an eight-nonth period during which tinme he was
all egedly denied sanitary living conditions and nedi cal care.

H Il was aware of the basis for his grievance during that tine
period but did not utilize the admnistrative renedi es avail abl e
at Parchman to seek redress. His subsequent transfer to a
private prison facility does not excuse his failure to exhaust,
and the district court thus did not err in dismssing his

conplaint. See § 1997e.
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HIll s I|FP notion is denied, and the appeal is dismssed as
frivolous. See Baugh, 117 F.3d at 202; 57TH QR R 42.2. Prior
to this proceeding, H Il had tw strikes for purposes of the

three-strikes provision of 28 U S.C 8§ 1915(g). See H Il v.

Schwartz, No. 03-60593 (5th Cr. April 19, 2004) (affirmng the
district court’s dismssal for failure to state a claimof HIl’s

8§ 1983 | awsuit) (unpublished); H Il v. Mssissippi Board of

Certified Court Reporters, No. 04-61077 (affirmng the district

court’s dismssal of HIlIl's 8 1983 lawsuit for failure to state a

claimand issuing sanctions warning) (unpublished); see also

Adepegba v. Hammons, 103 F. 3d 383, 385-87 (5th Cr. 1996). The

di sm ssal of the instant appeal counts as Hill's third strike.

See Adepegba, 103 F. 3d at 385. Because H Il has now accunul at ed

three strikes, he is barred fromproceeding IFP in any civil
action or appeal brought while he is incarcerated or detained in
any facility unless he is under inmm nent danger of serious
physical injury. See id.; & 1915(9).
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