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PER CURI AM !

Plaintiff-appellant Donnie WIllianms (WIIlians) appeals the
district court’s Septenber 21, 2005 Order denying his Mtion to
Alter or Anmend Judgnent and its August 22, 2005 final Amended
Judgnent that WIllians take nothing in his suit agai nst def endants-

appel |l ees Col onial Bank, N A (Colonial Bank) and The Col onial

! Per 5th Gir. R 47.5, the court has decided that this
opi ni on shoul d not be published and is not precedent except under
those limted circunstances set forth by 5th CGr. R 47.5.4.



Bancgroup, Inc. (Colonial Bancgroup). W affirm
FACTS AND PROCEEDI NGS BELOW

In 1999, First Mercantile Bank (First Mercantile), located in
Dallas, a wholly owned subsidiary of Mercantile Bancorp, Inc.
(Mercantile), decided to open a branch bank in Austin. By letter
dated April 4, 2000, Roy Salley, First Mercantile Bank president
and hol ding conpany CEQ offered WIllians, and WIIlians accepted,
the position of area president of First Mercantile s Austin branch
bank.

Wllians joined First Mercantile in May 2000. Hi s enpl oynent
agreenent included both non-incentive and performance- based stock
opti ons. Specifically, wupon hire, First Mercantile granted
WIllians ten thousand stock options outright, and it was further
agreed that:

“After three nonths of profitability, youwll receive an

addi tional 5,000 stock options at the then current stock

price to be vested out over five years. Finally, if you

achieve $50 mllionin total assets within 24 nonths from

t he opening of the Austin branch, you will receive 5,000

stock options at the then current stock price to be

vested over five years.”
The Austin branch opened in March 2001.

On Novenber 29, 2001, Mercantile entered into a nerger
agreenent with Col onial Bancgroup. Subsequently, on January 10,
2002, First Mercantile executed an agreenent of nerger wth

Col oni al Bank, a subsidiary of Colonial Bancgroup. On March 21,

2002, WIllianms executed an enpl oynent agreenent wi th Col oni al Bank



that designated WIllianms as Branch President/Austin-Lender of the
Texas Region following the nerger. The agreenent, stated to take
ef fect upon the nerger, did not nention any perfornmance-based st ock
options and included the foll ow ng provision:

“Thi s Agreenent constitutes the entire understandi ng and

agreenent between the parties hereto with respect to the

subject matter hereof, and there are no agreenents,

under st andi ngs, restrictions, representations, or

warranti es between the parties other than those set forth

or provided for herein.”

Parent conpani es Mercantil e and Col oni al Bancgroup nerged on March
28, 2002. Colonial Bank and First Mercantile nerged the next day.
Col oni al Bancgroup and Col onial Bank are the surviving entities.
At the tinme of the nmerger, neither of the two perfornmance goal s
outlined in WIllians’ enploynent agreenent with First Mercantile,
each of which would have triggered receipt of the five thousand
options, had been net.

W lianms brought suit against Col onial Bank, as successor-in-
interest to First Mercantil e, and Col oni al Bancgroup, as successor -
in-interest to Mercantile, alleging breach of contract, unjust
enrichnment, and prom ssory estoppel. On May 17, 2005, WIIlians
moved for partial summary judgnent. Defendants-appell ees responded
and noved for summary judgnent on June 20, 2005. Wllians filed
his response on June 28, 2005. The district court ruled on both
nmoti ons on August 11, 2005, denying WIllianms’ notion and granting

the notion brought by defendants-appellees. Judgnent was entered

August 12, 2005, and anended sua sponte on August 22, 2005 to



correct a clerical error. On August 26, 2005, Wllians filed a
Motion to Alter or Anend Judgnent, claimng that the district
court’s ruling did not address his unjust enrichnment and prom ssory
estoppel clainms. The district court overruled WIllians’ notion on
Sept enber 21, 2005.
DI SCUSSI ON

W review a district court’s grant of summary judgnent de
novo. @rcia v. Lumacorp, Inc., 429 F. 3d 549, 553 (5th G r. 2005).
Summary judgnent is appropriate when “the pl eadi ngs, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law.” Feb. R CGv. P. 56(c).

Wl lianms contends the district court erred in granting summary
j udgnent because genuine issues of material fact existed wth
respect to whether his enploynent agreenent with First Mercantile
was breached. He argues that (1) the Colonial entities repudi ated
the enpl oynent agreenent with First Mercantile and that (2) First
Mercantile failed to provide WIlians the continuing opportunity to
earn perfornmnce-based options.

The district court did not err in granting summary judgnent.
WIllians’ enpl oynent agreenent with First Mercantile did not forbid
a nerger, and Colonial Bank’s discussion with WIlianms regarding

the post-nerger terns of enploynment with Colonial Bank did not



constitute a repudiation of the First Mrcantile agreenent.

Wlliams also contends that the district court erred in
applying the doctrine of nerger to hold that his enploynent
agreenent with Col onial Bank superseded his agreenent with First
Mercantile. Again, we disagree. Under the “doctrine of nerger,”
a prior contract is absorbed into a subsequent one when “the sane
parties to an earlier agreenent later enter into a witten
i ntegrated agreenent covering the sane subject matter.” Fish v.
Tandy Corp., 948 S.W2d 886, 898 (Tex. App.—+Ffort Wrth 1997, wit
denied). Thus, where the parties and subject matter are the sane,
and anbiguity, fraud, accident, or m stake is neither pleaded nor
proven, “awitten instrunent presunes that all prior agreenents of
the parties relating to the transaction have been nerged into the
witten instrunent.” Weinacht v. Phillips Coal Co., 673 S . W2d
677, 679 (Tex. App.-bBallas 1984, no wit). The nmerger doctrine
triggers the parol evidence rule, precluding enforcenent of prior
agreenents. Tri-Steel Structures, Inc. v. Baptist Found. of Tex.,
166 S. W 3d 443, 451 (Tex. App.—+ort Wirth 2005, pet. denied). The
parol evidence rule is “particularly applicable” where there is an
integration clause such as that included in WIlians’ enploynent
agreenent with Col onial Bank. See Boy Scouts of Am v. Responsive
Termnal Sys., Inc., 790 S.W2d 738, 745 (Tex. App.-ballas 1990,
writ denied).

WIllianms has not pleaded anbiguity, fraud, accident, or



m stake. Rather, he clains the parties and subject nmatter of the
two enploynent agreenents differ. As the district court nade
cl ear, however, these argunents nust fail

“He first contends the [enploynent agreenent] was not
between the sane parties as his prior agreenent. Once
again, Plaintiff has failed to consider the | anguage in
the Agreenent of Merger which deens the ‘Resulting Bank
. . . the sane corporation as [First Mercantile] and
Col oni al [Bank].’ Clearly, the Defendants sought to
pl ace Col oni al Bank into the shoes of First Mercantile in
executing a nerger agreenent including this |anguage
Accordingly, for the purposes of the [enploynent
agreenent], Colonial Bank and First Mercantile nust be
consi dered equi val ent entities.

Second, WIlians, cont ends t he [ enpl oynent
agreenent] did not involve the sane subject matter as his
prior agreenent. Plaintiff characterizes his prior
agreenent as relating to his enpl oynent and options prior
to the nerger. According to him the [enploynent

agreenent] governed his post-nerger enploynent and nade

prom ses of future discretionary grants of Col onial

Bancgroup stock options. Thus, WIIlians concludes the

two agreenents addressed wholly separate enploynent

arrangenents and stock options.

The Court declines to adopt such a narrow readi ng of

the two agreenents. It is clear the subject matter of

thetw agesats indvathetes d Wlias efdomat sstle Resdat d the ABinlbrath Tre
differences in the terns of Plaintiff’s enploynent under the two
agreenents does not alter the nature, and identity, of the subject
matter.”

The district court correctly applied the nerger doctrine to hold
that WIlians’ enploynent agreenent with Col onial Bank superseded
his agreenent with First Mercantile.

Finally, plaintiff-appellant argues that the district court
erred in issuing a final judgnent because it did not specifically
mention Wl lians’ unjust enrichnment and prom ssory est oppel cl ai ns.

Here, too, we disagree with plaintiff-appellant. Having ruled that



WIllianms’ enploynment agreenent with Col onial Bank superseded that
which he entered with First Mercantile, the district court
correctly issued a final judgnent. WIlians did not allege in his
motion to alter or anmend the judgnment (or in any of his other
filings below), and he has not asserted on appeal, any facts
extraneous to those the district court considered that would
support his wunjust enrichnent and prom ssory estoppel clains
notw thstanding the correctness of the district court’s
determ nation that the enploynent contract wth Colonial Bank
superceded his agreenent with First Mercantile.

The existence of a valid, express contract that covers the
subject matter of the parties’ dispute generally precludes recovery
under a quasi-contract theory. Fortune Prod. Co. v. Conoco, Inc.,
52 S.W3d 671, 684 (Tex. 2000). Thus, because an express agreenent
has at all tinmes governed the terns of WIllians’ enploynent, he may
not recover in quantum nmeruit for the services he rendered in
hel ping to establish the Austin bank branch. See Vortt Exploration
Co. v. Chevron US A, Inc., 787 S . W2d 942, 944 (Tex. 1990)
(“Cenerally, a party may recover under quantum neruit only where

there is no express contract covering the services or materials

furnished.”). He is limted to the conpensation outlined in his
enpl oynent agreenent with Colonial. See First Union Nat’'|l Bank v.
Ri chnront Capital Partners I, L.P., 168 S . W3d 917, 931 (Tex.

App. —Bal l as 2005, no pet.) (noting that, when a rel evant contract



exists, “there can be no recovery under a quasi-contract theory
because parties should be bound by their express agreenents”).
Simlarly, WIllians’ prom ssory estoppel claimnust fail. See
Doctors Hosp. 1997, L.P. v. Sanbuca Houston, L.P., 154 S. W 3d 634,
636 (Tex. App.-—Houston [14th Dist.] 2004, pet. abated) (stating
that “prom ssory estoppel becones available to a claimant only in
the absence of a valid and enforceable contract”). Had WIIlians
alleged a prom se independent of the contract, a promssory
estoppel claimm ght have been sustainable. See Richter v. Wagner
Gl Co., 90 S.W3d 890, 899 (Tex. App.—San Antoni o 2002, no pet.).
As WIllians alleges the facts, he was clearly told he would not
receive incentive-based options under Colonial Bank. In his
Qpposition to Defendants’ Mtion for Summary Judgnment, WIIlians
st at ed:
“M. WIllians raised the issue of his 10,000 ungranted
i ncentive options prior to the nerger, and continued to
raise the issue with both Mercantile and, follow ng the
merger, Col oni al. Colonial <consistently took the
position that the options were extinguished in the
merger, and that they had no continuing liability under
the Mercantile agreenent. |In addition, Roy Salley, the
presi dent of Mercantil e and president of Col onial’s Texas
region following the nerger, took this position during
conversations with M. WIllians.”
In short, according to plaintiff-appellant’s own version of the
facts, there was no prom se upon which WIllianms could have relied
to support a prom ssory estoppel claim

Al t hough t he unjust enrichnment and prom ssory estoppel clains

were not specifically naned, the district court clearly included
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themin its August 11, 2005 summary judgnment order stating that
“Defendants are entitled to summary judgnent on all cl ai ns agai nst
them” In its August 22, 2003 Rule 58(a) judgnent the court
“ ORDERED, ADJUDGED, and DECREED that the plaintiff Donnie WIIians
TAKE NOTHI NG in this cause agai nst defendants . . . and that al
costs of suit are taxed against the plaintiff, for which |et
execution issue.” And, in its order overruling Wllianms’s Mtion
to Alter or Amend Judgnent, the court stated:

“WIllianms well knewthe def endants were seeki ng a sunmary

judgnent regarding all issues. . . . Wllians filed a

Motion to Alter or Amend Judgnent contending the Court

did not address or rule ‘upon plaintiff’s clains of
unjust enrichnment and prom ssory estoppel, neither of

whi ch were placed before the Court for decision.” This
statenent is conpletely inaccurate. The defendants
pl aced all issues for sunmary judgnment on its behalf

before the Court and WIllians in its response to the
summary judgnment and in the Mdtion to Alter or Anmend
Judgnent cites no evidentiary record before the Court
which would establish any factual issue regarding
theories of unjust enrichnment and prom ssory estoppel.
The defendants sought sunmmary judgnent, filed an
evidentiary record, and the Court granted the sane based
on the evidentiary record before the Court.”

The district court unanmbi guously manifested its intention to, and

in fact did, dispose of all of WIllians's clains.?

ZWllians relies on Stillman v. Travelers Ins. Co., 88 F.3d
911 (11th Cr. 1996), in which the Eleventh Grcuit held that the
district court erred in granting a sunmary final judgnment because
alist of alternative affirmative defenses had not been
addressed. 1d. at 912. In that case, the notion for sunmary
judgnent that fornmed the basis for the final judgnent set forth
facts that addressed (and rejected) only one affirmative defense.
|d. Consequently, the district court’s holding on the single
affirmati ve defense did not permt the conclusion that the
plaintiff’s clains were correct as a matter of law. |d. at 913
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CONCLUSI ON

The judgnent of the district court is

AFFI RVED.

n.2. Conversely, in the instant case, the district court’s
determnation that WIlians’ enploynent agreenent w th Col onial
superseded his enpl oynent agreenent with First Mercantile
provides a basis for dismssing WIllianms’ unjust enrichnent and
prom ssory estoppel clains.
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