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In Septenber 2005, Any Vittek entered a plea of guilty,
wthout a witten plea agreenent, to possession with intent to
distribute nethanphetamine (“nmeth”) wthin 1,000 feet of a
pl ayground, in violation of 21 U S. C 88 841(a)(1l), (b)(1)(0O,
and 860(a). One nonth later, she was sentenced to a 168-nonth
term of 1inprisonnent. Vittek appeals her sentence, contending
that (1) the quantity of drugs attributed to her was erroneous;

(2) her crimnal history included an offense that should not have

" Pursuant to 5THQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



been considered in the calculation; (3) her right to
confrontation was violated by the use of hearsay evidence at her
sentencing; (4) she played only a mnor or mnimal role in the
of fense and her sentence should have been adjusted to reflect
this fact; and (5) application of the United States Sentencing
Quidelines (“US. S G"”) 8 2D1.1's six-level enhancenent for
substantial risk of harmto the life of a mnor was error. W
affirm
|. Facts

A The Underlying O fense

I n Septenber 2004, Vittek, her three year-old son, and her
son's father were passengers in a car driven by Bradley Scott
Ander son. After noticing the car’s expired state inspection
sticker, a Tenple County police officer activated his lights to
stop the car. Anderson did not stop, however, and a chase
ensued. During the chase, dispatch officers advised the pursuing
police officers that a witness had seen the driver throw a gun
and plastic bag out of the vehicle' s w ndow. At the | ocation
specified by the witness, officers retrieved a handgun and a
pl astic bag containing a substance that appeared to be neth.

When Anderson eventually stopped, the police searched the
car. They found (1) inside Vittek’'s purse, |located at her feet,

a Marlboro 100 cigarette box containing a plastic bag of what



appeared to be neth; (2) in the driver’s door pocket, a nagazi ne
containing three live 9-mm rounds; (3) on the floorboard, under
Vittek’s son’'s feet, a plastic jug containing a liquid that
snelled |ike acetone or amonia; and (4) a videotape on “how to
produce nethanphetam ne,” produced by Heath GQuthrie, show ng
Anderson with a handgun, Anderson snoking neth, and Guthrie and
Ander son di scussing the best way to nake neth.

Lab tests on the |liquid and powdered substances seized by
the officers cane back positive for nmeth. The plastic bag that
had been thrown from the vehicle contained 3.9 grams of neth.?
The bag found in Vittek’s purse contained about 2.9 grans. The

“conbined field weight” was “6.8 grans which is an amount for

distribution.”? Lab analysis on the 2.42 kilograns of liquid in
the jar determned that it contained one mlligram of neth per
milliliter.

B. Rel evant Conduct

In early 2004, a cooperating individual (“C1") inforned

! The factual basis states that this plastic bag “wei ghed
about 3.9 grans w th packaging.”

2 The record contains conflicting reports of the quantities
of meth in the bags and jar. Each of the total anmpunts descri bed
in the record, however, equals or exceeds five grans, the anount
charged in the indictnent. In any event, Vittek does not dispute
that the underlying offense involved five grans or nore of neth.
Rat her, she challenges the district court’s reliance on the
rel evant conduct to determ ne the drug quantity.
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police officers that Anderson had cooked neth from January 2000
until Septenber 2004. Cll reported that Anderson used 1000 to
1200 120- ng- pseudoephedrine pills and 13 batteries at each cook.
On average, these 1000-pill cooks had yielded approximately one
ounce of neth. Based on Cl1's information, officers estimated
t hat, between January 2000 and Septenber 2004, Ander son
participated in about 576 nmeth cooks that produced a total of 576
ounces of neth.3

Cll stated that Vittek participated in the cooks by
contributing such itens as “white gas, funnels, and filters for
the cooks,” and by “bust[ing] blister packs” for Anderson. Both
Cll1 and a second C (“Cl2") said that Vittek was present at about
90% of the Anderson cooks. Cl2 provided information regarding
Vittek’s involvenent in mnufacturing neth between April and
Sept enber 2004. Cl2 stated that he attended at |east 100 cooks
at which between 400 and 1,000 pills were used. Cl2 also stated
that Vittek’s three-year-old son was present for several neth

cooks during that tinme and that “he’d never seen another three-

3 The 576 ounce approxi mati on was determ ned as foll ows:
Cll stated that Vittek and Anderson generally cooked neth three
ti mes each week; that each of those cooks yiel ded about one ounce
of nmeth; and that this manufacturing rate continued from the
begi nni ng of 2000 to the begi nning of 2004. Sergeant Jeff C ark of
the Cty of Tenple Police Departnent calculated the nunber of
ounces of nmeth produced each year based on an assunption of 48
weeks of neth cooking. That nunber, multiplied four tines,
resulted in the 576-ounce esti mate.
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year-old that had quite the know edge of nethanphetam ne cooking
that Dwight had.” Both Cls were neth users, were involved inits
manuf acture, and have been convicted of crimnal offenses.
C. Prior Proceedi ngs

Vittek was <charged in a two-count Fourth Superseding
Indictnent filed on Septenber 13, 2005. She was first charged,
in count SS1, for “[bJeginning in or about July, 2002,”
“unl awf ul 'y and willfully conmbi n[i ng], conspir[ing],
confederat[ing], and agree[ing], together and with each others,
to manufacture at least 500 grans of a mxture and substance
containing a detectable anobunt of nethanphetamine,” in violation
of 21 U S.C. 88 841(a)(1), (b)(1)(A(viii), and 846. Vittek was

next charged in count SS8, wth “[on] or about Septenber 28,

2004,
unl awf ul 1y, know ngly, and intentionally
possess[ing] with intent to distribute nethanphetam ne,
a Schedule Il Controlled Substance, the said possession

havi ng occurred within one thousand (1,000) feet of the
real property conprising a playground, nanely, Jones
Park, 1102 West Avenue H, Tenple, Bell County, Texas,
in violation of Title 21, United States Code, Section
841(a) (1) and 841(b)(1)(C and 860(a).

On Septenber 29, 2005, Vittek pleaded guilty to count SS8 —
possession with intent to distribute meth within 1,000 feet of a

pl ayground, in violation of 21 U S.C. 88 841(a)(1),* (b)(1)(0O,"®

4 21 U S C 8 841(a)(1) nmakes it “unlawful for any person
know ngly or intentionally . . . to manufacture, distribute, or



and 860(a).°
The Presentence Investigation Report (PSR) set Vittek’'s
total offense level at 42.7 Using US.S.G § 2D1.2(a)(2), the

PSR determ ned that Vittek’s base offense |level — for a drug

di spense, or possess with intent to manufacture, distribute, or
di spense, a controlled substance.”

5 21 U.S.C. 8 841(b)(1)(C) states, in pertinent part, that,
“[e] xcept as otherw se provided in section 859, 860, or 861 of this
title, any person who viol ates subsection (a) of this section shal
be sentenced as follows: . . . (C In the case of a controlled
substance in schedule | or II, . . . to atermof inprisonnent of
not nore than 20 years . ”

6 Section (a) of 21 US.C 8§ 860, “Distribution or
manuf acturing in or near schools and coll eges,” states in rel evant
part:

“(a) Penalty

Any person who violates section 841(a)(1) . . . of

this title by distributing, possessing with intent to

di stribute, or manufacturing a control |l ed substance in or

on, or within one thousand feet of, the real property

conprising apublic or private el enentary, vocational, or

secondary school or a public or private college, junior

coll ege, or university, or a playground . . . is . .

subject to (1) tw ce the nmaxi mumpuni shnment aut hori zed by

section 841(b) of this title; and (2) at |east tw ce any

term of supervised rel ease authorized by section 841(b)

of this title for a first offense.

! Confusingly, the district court’s statenent of reasons
indicates that Vittek’s total offense | evel was 41. W assune this
was a typographical error by the court reporter, as the district
court adopted the PSR wi thout change and the PSR determ ned that
Vittek’s total offense |level was 42. In any event, the sentencing
range for 41 and 42 are identical: 360 nonths to life. See
Sentencing Table in U S. SENTENCI NG GU DELI NES MANUAL (2004) .
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guantity of 14.68 kilograns of meth — was 37.%8 To this base
of fense level of 37, the PSR recommended a two-Ilevel increase
pursuant to subsection 2D1.1(b)(1), which states that “[i]f a
danger ous weapon (including a firearm was possessed, increase by
2 levels.”? The PSR also recommended a six-level increase,
pursuant to 2D1.1(b)(6)(C), which states that “[i]f the offense
(i) i1nvolved the manufacture of anphetam ne or nmethanphetam ne;
and (ii) created a substantial risk of harm to the life of a
mnor or an inconpetent, increase by 6 |evels,”! because the
of fense invol ved the manufacture of nethanphetam ne and created a
substantial risk of harmto the life of Vittek's child. After
being reduced by three |levels for acceptance of responsibility,
pursuant to U S.S.G 8 3El.1(a) and (b), Vittek’s total offense
| evel was set at 42.

The PSR calculated Vittek’s crimnal history points as two

8 Subsection 2D1. 2(a) (2) sets the base offense level at: “1
plus the offense level from § 2D1.1 applicable to the total
quantity of controlled substances involved in the offense.”
Section (c) of GCuideline 2D1.1 is a “Drug Quantity Table.”
Subsection (c)(2) of Guideline 2D1.1 indicates that a base of fense
| evel of 36 is appropriate for “At least 5 KG but |ess than 15 KG
of Met hanphetam ne, or at least 500 G but less than 1.5 KG of
Met hanphet am ne (actual), or at |east 500 G but | ess than 1.5 KG of
‘lce’.” Using the 14.68 kil ograns as the applicable drug quantity,
2D1.2(a)(2) indicated to add one |evel to 2D1.1(c)(2)’s
recommendati on of 36; hence, the base offense |evel was 37.

9 U.S.S.G § 2D1.1(b)(1).
0 U S.S.G § 2DL 1(h)(6)(0).
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and her crimnal history category as |II. Based on a total
offense level of 42 and a crimnal history category of |1,
Vittek’ s sentencing guidelines range was 360 nonths to life.

Vittek objected to the PSR, challenging the calculation of
her base offense level, the firearm enhancenent, ! the six-|eve
enhancenent for creating a substantial risk of harmto the life
of a mnor, the drug quantity that was attributed to her, the
PSR s failure to recoomend a reduction for a mniml or mnor
role, the crimnal history calculation, and the PSR's failure to
recommend a downward departure.

After hearing testinony from the governnent and argunent

from counsel in Novenber 2005, the district court sentenced
Vittek to 168 nonths’ inprisonnent, five years’ supervised
release, a $2,000 fine, and a $100 special assessnent. The

district court’s statenment of reasons indicates that it adopted
the PSR “w thout change.” The court nevertheless inposed a
sentence bel ow the advisory sentencing guideline system®“to avoid
unwarranted sentencing disparities anong defendants,” citing 18

US C 8§ 3553(a)(6). Vittek tinely filed a notice of appeal.

1 Vittek does not appeal the district court’s application
of the two-1level firearm enhancenent.
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1. LAWAND ANALYSI S

A Standard of Revi ew

“Even after Booker, the district court's interpretation of
the Sentencing Quidelines is reviewed de novo and its fact
findings are reviewed for clear error.”?? After reviewng a
district court’s interpretation of the Guidelines, we “reviewthe
sentence, whether inposed pursuant to the Cuidelines or departing
fromthem for unreasonabl eness.”® Wen a sentence falls within
a properly calculated guidelines range, the sentence is
presunptively reasonable.

“Booker contenplates that a sentencing judge wll determ ne
facts relevant to sentencing, including relevant conduct.”® In
reviewing sentencing decisions, we “take into account the
district court’s ‘wide discretion in the kind and source of

information [it] considers in inposing sentence.’”?'® W are

12 United States v. Washi ngton, 480 F.3d 309, 312 (5th Gr
2007) .

13 United States v. Medina-Arqueta, 454 F.3d 479, 481 (5th
Gir. 2006).

14 | d.

15 United States v. Alonzo, 435 F.3d 551, 553 (5th Gir.
2006) .

16 United States v. Davis, 76 F.3d 82, 84 (5th Cr. 1996)
(quoting United States v. Garcia, 693 F.2d 412, 416 (5th Cr.
1982)) (alteration in original).




further mndful that, “[f]or sentencing purposes, the district
court may consider any relevant evidence ‘wthout regard to its
adm ssibility under the rules of evidence applicable at trial,
provided that the information has sufficient indicia of
reliability to support its probable accuracy.’”?’
B. Drug Quantity

Vittek challenges the drug quantity that was attributed to
her in calculating her base offense level. “Wen determ ning the
base offense | evel for drug distribution, a court may, of course,
consider relevant conduct of which the defendant has not been
charged, or convicted.”!® Vittek contends that the district
court nevertheless erred in considering the relevant conduct
here, arguing that (1) the quantity of drugs attributed to her
was not supported by reliable evidence, and (2) because the drug
anpunt attributed to her — 14.68 kil ograns — was nuch greater
than the roughly 6 granms of neth involved in her substantive
of fense, and therefore dramatically increased her base offense
|l evel, the district court should have required the governnent to
prove the additional anpbunt of drugs by a higher burden of proof

than a preponderance of the evidence. Both argunents fail.

v Id. (citing US.S.G 8 6Al.3).

18 United States v. Young, 981 F.2d 180, 189 (5th GCir.
1992) .
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1. Reliability of the Evidence

Vittek contends that the PSR relied “al nost exclusively on
the testinony of the Cls,” which was “inherently unreliable and
unbel i evabl e.” Thus, she asserts, the quantity of drugs
attributed to her for the purpose of sentencing should have been
limted to the roughly six grans of neth that was recovered by
police on the date of the car chase, which Vittek argues is “the
only anount credibly tied to her.”

As a sentencing court’s determnation regarding the
applicable quantity of drugs involved in a crine is a factua
finding, we review for clear error.? A sentencing court “may
rely on the information present ed in the presentence
i nvestigation report so long as the information has sone m ni mum
indicium of reliability.”? The defendant has the burden of
proving that the sentencing court relied on unreliable
information in determ ning the rel evant conduct.?!

Here, the district court’s findings were based on the
testinony of Sergeant Jeff dark, from the Tenple Police

Departnent, who testified at the sentencing hearing about his

19 ld. at 185.

20 United States v. Vela, 927 F.2d 197, 201 (5th G r. 1991)
(internal quotation marks omtted).

21 Id.; United States v. Betancourt, 422 F.3d 240, 248 (5th
Gir. 2005).
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debriefings of two Cls involved in the Anderson neth-cooking
oper ati on. According to Cark’s testinony, the C's, who were
debriefed separately and approximately six nonths apart, provided
simlar descriptions of the neth-cooking operation and Vittek’s
i nvolvenent in it. Moreover, Clark testified that he had
i ndependently corroborated a “substantial anount” of the Cs’
i nformati on. C ark explained that, for exanple, officers found
evidence of nmeth cooks at the location where Cl1 inforned
officers the cooks had occurred. In light of the information
provided by the Cls —uncontradicted by Vittek —Vittek has not
met her burden of denonstrating that the district court
determned the quantity of drugs involved on the basis of
unrel i abl e evidence.

2. St andard of Proof

Vittek concedes that, as a general matter, “[t]he sentencing
judge is entitled to find by a preponderance of the evidence all
the facts relevant to the determ nation of a CGuideline sentencing
range and all facts relevant to the determnation of a non-
Gui del i nes sentence.”?? She neverthel ess contends that “a higher
bur den [ t han t he customary pr eponder ance- of -t he- evi dence

standard] nust be net when a sentence is dramatically” increased

22 United States v. Mares, 402 F.3d 511, 519 (5th Cr.),
cert. denied, 126 S. . 43 (2005).
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by the quantity of drugs involved in relevant conduct.?
Appl ying the preponderance-of-the-evidence standard in such a
case, Vittek contends, would allow the proverbial tail to wag the
dog.

Al t hough Vittek is correct that we have previously suggested
that there may be circunstances when the rel evant conduct has so
greatly increased the sentence that a higher standard of proof
must apply,? this is not such a case. | ndeed, we have rejected
the “tail wagging the dog” argunent when the disparity between
the relevant sentences was even (greater than the disparity

bet ween the sentences at issue here.?

2z If Vittek had been sentenced based only on the
approximately six granms of neth, the advisory sentencing range
woul d have been 51 to 63 nonths’ inprisonnent. See Sentenci ng
Table in U S. SENTENCI NG GU DELI NES MANUAL (2004) (based on a cri m nal
hi story category Il and a total offense |evel of 23). This range
represents less than half of Vittek’s 168-nonth sentence, and
slightly nore than one-sixth of the mninmum 360-nmonth term of
i nprisonnment recomended by the PSR

24 United States v. Mergerson, 4 F.3d 337, 344 (5th Cir.
1993) (stating that “[w]e believe that . . . there nay be certain
cases where a sentencing fact is a ‘tail that wags the dog of the
substantive offense,” and m ght arguably require a finding beyond
a reasonable doubt . . . .” but concluding that defendant’s
sentence did not present such a case) (internal citations
omitted)); see also United States v. Harper, 448 F.3d 732, 734 n.1
(5th Gr.) (collecting cases suggesting that higher burden m ght be
warranted in sonme circunstances), cert. denied, 127 S. . 285
(2006) .

2 United States v. Carreon, 11 F.3d 1225, 1240 (5th Gir.
1994) (“The di fference here —bet ween approxi mately si x and al nost
twenty years —. . . does not constitute such a dramatic effect

13



C. Crimnal Hi story

Vittek contends that the sentencing court erred in adding a
one-level increase to her crimnal history cal cul ati on because of
a 1993 conviction. She insists that the offense underlying that
conviction “occurred nore than 10 years prior to the conmencenent
of the instant offense.” Citing US S G § 4A1.2(e)(3)% for
authority, she states that the offense giving rise to the 1993
conviction occurred in Septenber 1993, and that she received a
six-nonth term of probation for that offense on February 18,
1994. The point is that her current offense of conviction, which
took place on Septenber 28, 2004, occurred nore than ten years
| ater.

In determning the proper crimnal history under U S . S. G 8§
4A1.2(e)(2), a prior sentence “that was inposed within ten years
of the defendant’s commencenent of the instant offense” may be
consi der ed. The comentary to the guideline indicates that

“[t]he term ‘commencenent of the instant offense’ includes any

that it would justify considering, nmuch | ess inposing, the higher
burden of proof.”).

26 US S G 8 4A1.2(e)(3) states that “[a]ny prior sentence
not within the time periods specified above is not counted.”
US S G 8 4A1.2(e)(1), which deals with “[a]ny prior sentence of
i npri sonment exceedi ng one year and one nonth,” is inapplicable;
US S G 8§ 4A1.2(e)(2) states, however, that “[a]ny other prior
sentence that was inposed wthin ten years of the defendant’s
commencenent of the instant offense is counted.”
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rel evant conduct.”?’ Here, the evidence denonstrated that
Vittek’s relevant conduct began in early 2000. As the earlier
sentence was i nposed within ten years of Vittek’ s involvenent in
the neth-cooking operation, her 1993 conviction was properly
consi der ed.
D. Ri ght of Confrontation

“[l'lt is nore than well-established that, ‘a defendant’s
confrontation rights at a sentencing hearing are severely
restricted.’ ”?8 Nevert hel ess, Vittek contends that “her
constitutional rights to confrontation were viol ated based on the
District Court’s use of wunchallenged statenents of two Cls in
cal cul ating the anount of drugs.”

Vittek’s argunent is precluded by our recent decision in

United States v. Beydoun. I n Beydoun, the defendant-appell ant

objected to the district court’s reliance for sentencing purposes
on testinony by a | aw enforcenent officer regardi ng conversations
he had wth the defendant’s co-conspirator and anot her

i ndi vi dual . ?° As does Vittek, the defendant-appellant argued

27 Application Note 8 of the Commentary to Guideline 4Al1.2
states that “[a]s wused in 84Al1l.2(d)(2) and (e), the term
‘commencenent of the instant offense’ includes any relevant
conduct .”

28 Young, 981 F.2d at 188 (quoting United States V.
Rodri guez, 897 F.2d 1324, 1328 (5th Cr. 1990)).

29 469 F.3d 102, 108 (5th Gr. 2006).
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that “because the Quidelines calculation of infringenment anount
i nvol ves fact-bound determ nations capable of increasing his
sentence, the court’s reliance on hearsay testinony violated his

ri ght of confrontati on under Crawford v. Washi ngt on. " 3°

Follow ng pre-Crawford Fifth Grcuit precedent, as well as our
unpubl i shed opinions and the “mjority of our sister circuits,”
we rejected the argunment and “conclude[d] that there is no
Crawford violation when hearsay testinony is used at sentencing,
rather than at trial.”3 Accordingly, Vittek’s Confrontation
Cl ause rights were not viol at ed.
E. Mnor or Mnimal Participant

Vittek contends that the sentencing court erred by not
reduci ng her offense level “based on her mnor or mnimal role in
the offense.” Specifically, she asserts that there is no
evi dence showi ng that she “was involved in the actual process of
maki ng” neth, and further, that “the statenments made by the Cls
indicate that her alleged participation was mnimal, or, at nost,
m nor.”

US S G 3Bl1L.2, “Mtigating Role,” instructs that a decrease

in offense level is appropriate if the defendant was either a

“mniml” or “mnor” participant in the illegal activity.
30 | d.
31 |d

16



Whet her a defendant is a mnimal or mnor participant is a
“sophisticated factual determnation” nmade by the sentencing
court; these findings are reviewed under the clearly erroneous
standard. 32 The determnation turns on the |evel of culpability,
which is itself “a determnation requiring sensitivity to a
variety of factors.”3*® The defendant has “the burden of proving,
by a preponderance of the evidence, her mnor role in the
offense.”®* The nere fact that a defendant is “less cul pable
than her codefendants” does not necessarily require a mnor- or
m ni mal - partici pant downward adjustnent; the defendant should be

“substantially | ess cul pabl e.”3°

The evidence at the sentencing hearing indicated that Vittek
participated in Anderson’s neth cooks by contributing supplies,
i ncl udi ng pseudoephedrine pills, and that she was present at 90%
of the cooks. In light of this evidence, the district court did
not clearly err in determning that Vittek was not a mninmal or
m nor participant.

F. Enhancenent for Substantial R sk of Harmto M nor

32 United States v. Galleqgos, 868 F.2d 711, 713 (5th Gir.
1989) .

3 | d.

34 United States v. Zuniga, 18 F.3d 1254, 1261 (5th GCir.
1994) .

% | d.
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The PSR increased Vittek's offense level by 6, pursuant to
US S.G 8§ 2D1.1(b)(6)(C), 3¢ based on a finding that her conduct
posed a substantial risk of harmto a mnor. Vittek chall enges
the six-level enhancenent. First, she contends that (1)
GQuideline 2D1.2's cross-reference to 2D1.1 is only to the drug
quantity table in 2D1.1(c) and not to the remaining parts of
2D1.1,%* and (2) there was no evidence that the |iquid substance
found in the car posed a substantial risk of harmto her son.

Al t hough we doubt the nerits of both prongs of Vittek's
attack on the six-level enhancenent, we need not address either
of her contentions, as her 160-nonths sentence is well below the
guideline range that would have applied to her offense |evel
wi t hout the six-level enhancenent. If Vittek’s total offense
|l evel were 36 instead of 42, the sentencing range would be 210-

262 nonths.3%® The sentence she actually received, a 168-nonth

36 Section 2D1.1(b)(6)(C) provided that “[i]f the offense
(i) invol ved the manuf acture of anphetam ne or net hanphet am ne; and
(ii) created a substantial risk of harmto the life of a mnor or
an i nconpetent, increase by 6 levels.” In 2006, the U S S. G was
anended to include additional special offense characteristics. As
aresult, Section 2D1.1(b)(6)(C in the 2004 Sentenci ng Qui del i nes
is now at Section 2D1.1(b)(8) (0.

37 Vittek’s base offense | evel was cal cul ated at 37, which
the PSR found by adding “1 plus the offense level from 8§ 2D1.1
applicable to the total quantity of controll ed substances invol ved
inthe offense.” U S.S.G § 2D1.1(a)(2).

38 See Sentencing Table in U S. SENTENCING QU DELINES NANUAL
(2004) .
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term of inprisonnent, was therefore substantially |less than the
210 nonths that woul d have applied under a total offense |evel of
36. Accordingly, even if we assune arquendo that the six-I|eve
enhancenent was incorrectly applied, Vittek’s sentence renains
entitled to a presunption of reasonabl eness.
I11. CONCLUSI ON

Vittek's sent ence, below the guidelines range, IS

presunptively reasonable. As Vittek has offered no basis for our

finding her sentence to be unreasonable, we AFFI RM

39 United States v. Medina-Arqueta, 454 F.3d 479, 483 (5th
Cr. 2006) (“We hold that in situations such as this, in which the
district court mscalculates the guideline range yet inposes a
sentence that falls within a properly cal cul ated gui del i ne range,
the sentence enjoys a presunption of reasonabl eness.”).
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