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Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 6:04-CV-363

Before JOLLY, DeMOSS, and STEWART, Circuit Judges.
PER CURI AM ~

Proceeding pro se and in forma pauperis (IFP), Mchelle
Andrew, Texas prisoner # 1087021, has filed a notion for |eave to

proceed | FP to appeal the dism ssal of her 42 U S.C. § 1983

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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conplaint as frivolous pursuant to 28 U S.C. 8§ 1915(e). By
moving for IFP in this court, Andrew is challenging the district
court’s certification that | FP status should not be granted

because Andrew s appeal is not taken in good faith. See Baugh v.

Taylor, 117 F.3d 197, 202 (5th Gr. 1997).
The district court determ ned that Andrew s chal l enge to her

conviction was barred by Heck v. Hunphrey, 512 U S. 477 (1994),

and that Andrew s Ei ghth Anendnent clainms were based on

del usional factual allegations. Andrew does not brief any
argunent as to the dism ssal of her clains based on Heck.
Accordi ngly, any such chall enge Andrew could have raised in

regards to this claimis deened abandoned. Yohey v. Collins,

985 F. 2d 222, 224-25 (5th Cr. 1993). OQur review of the record
convinces us that the district court’s dismssal as frivol ous of
Andrew s Ei ghth Amendnent cl ai mwas not an abuse of discretion.

See Siglar v. H ghtower, 112 F.3d 191, 193 (5th Gr. 1997).

As Andrew s appeal is without any arguable nerit, we dismss

it as frivolous. See Howard v. King, 707 F.2d 215, 220 (5th Cr

1983); 5THQAR R 42.2. W caution Andrew that the dism ssal by
the district court and the dism ssal of this appeal as frivol ous

each count as a strike under 8 1915(g). See Adepegba v. Hammons,

103 F. 3d 383, 385-87 (5th Gr. 1996). |If Andrew accunul ates
three strikes under 8§ 1915(g), she will not be able to proceed

| FP in any civil action or appeal filed while she is incarcerated
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or detained in any facility unless she is under inmm nent danger
of serious physical injury. See 8§ 1915(9).
MOTI ON FOR | FP DENI ED; APPEAL DI SM SSED; SANCTI ON WARNI NG

| SSUED



