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PER CURI AM *

During a revocation hearing on May 3, 2005, Al ec McLeod Boykin
admtted violating conditions of his supervised rel ease,?! rel evant

to two separate convictions;? the district court sentenced Boykin

Pursuant to the 5THCR R 47.5, the court has determned that this
opi nion should not be published and is not precedent except under linmted
circunstances set forth in 5THCR R 47.5.4.

! Boykin adm tted using cocai ne, consum ng al cohol, and failing to submt
to schedul ed drug tests—all in violation of the terns of his supervised rel ease.

2 Boykin pleaded guilty to possession with the intent to distribute |ess
t han 50 kil ograns of marijuana; on August 14, 2001, the district court sentenced
Boykin to a six-nmonth termof inprisonnment, followed by two years of supervised
rel ease. No. 05-50704. Boykin pleaded guilty to aiding and abetting and
transportation of illegal aliens for conmerci al advantage and financi al gain; on
April 25, 2002, the district court sentenced Boykin to an 18-nonth term of



to consecutive eleven-nonth ternms of inprisonnment. Boykin asserts
error in the <calculation of only one of the eleven-nonth
sent ences. 3 He contends and the record shows that he had a
crimnal history category | at the tinme of his first conviction,
resulting in a recommended termof inprisonment up to nine nonths.*
Al though this termis advisory,® Boykin argues that the district
court msapplied the guidelines on which it intended to rely, as
the sol e benchmark for its sentence, by applying a crimnal history
category IIl to his first conviction.

As Boyki n makes this argunent for the first tine on appeal, we
review for plain error. Under the plain error standard, Boykin
must show that (1) thereis an error, (2) that is clear or obvious,
and (3) that affects his substantial rights.® After the defendant
has established these factors, the decision to correct the
forfeited error rests within our sound discretion, which we wl|

not exercise unless the error seriously affects the fairness,

i mprisonnent, followed by three years of supervised rel ease. No. 05-50706.

8 Boykin challenges his sentence related to case No. 05-50704. The
sentence i nposed for violating the conditions of his supervised rel ease in case
No. 05-50706 fell within the recommended range of five to el even nont hs because,
at the time of his original sentencing for the underlying conviction, Boykin had
acrimnal history of category IIl. See U S . S.G § 7Bl.4(a) (stating, in part:
“[tl]he crimnal history category is the category applicable at the tine the
def endant originally was sentenced to a term of supervision”).

4 The Sentencing Conmi ssion reconmends that defendants with Gade C
rel ease violations and a crinmnal history category | receive sentences within a
three to nine-nonth range. U S. S.G 8§ 7Bl.4(a).

5 United States v. Mathena, 23 F.3d 87, 93 (5th Gr. 1994); United States
v. Hinson, 429 F.3d 114, 117 (5th Cr. 2005).

6 United States v. O ano, 507, U S. 725, 731-37 (1993).
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integrity, or public reputation of the judicial proceedings.’

In rendering its sentence, the district court stated, “The
court has reviewed the policy statenents contained in Chapter 7 of
t he Qui delines and finds they do adequately address the Defendant’s
repeated violation of the conditions of release.” Moreover, the
district court said, “The statutory range is 24 nonths on each of
those. The guideline range on each of those is 5 to 11 nonths on
each of those cases.” Thus, Boykin argues that the district court
sentenced him to a greater term of inprisonnent than it had
intended since the sentence exceeds that recommended by the
CQuidelines if the correct crimnal history category had been
applied to his first conviction. Boykin has denonstrated obvi ous
error. However, he fails to show that the district court would
have sentenced himto a | esser termof inprisonnent had the correct
crimnal history category been applied; the record is devoid of any
such indication. Therefore, Boykin has not satisfied his burden,
failing to denonstrate that the two-nonth discrepancy in the
advi sory ranges affected his substantial rights. Mor eover, the
consecutive eleven-nonth sentences are neither unreasonable nor

pl ai nly unreasonable.® W have held that revocati on sentences are

7 1d. at 736.

8

Prior to Booker, this Court held that ‘because there are no
appl i cabl e guidelines for sentencing after revocati on of supervised
rel ease, this court will uphold a sentence unless it is in violation
of the law or plainly unreasonable,’ which was consistent with the
provi sions of section 3742(a) and (e) that applied to sentences ‘for
which there is no sentencing guideline.’ I n Booker, the Suprene
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not unreasonable, particularly, where they do not exceed the
statutory maximum?® Neither of the district court’s sentences
exceed the two-year statutory nmaxi mumfor the violations.?

AFF| RMED.

Court excised subsection 3742(e) and directed appellate courts to
‘review for unreasonabl eness.’” W need not deci de today whet her the
‘plainly unreasonabl e’ standard in subsection 3742(a) continues to
apply to sentences i nposed upon revocati on of supervised rel ease or
whet her Booker's ‘unreasonabl eness’ standard governs. Nor is it
necessary to decide if there is a difference between the two
standards. [ The defendant’s] sentence passes nuster under either and
was not inposed in violation of |aw

H nson, 429 F.3d at 120.

® United States v. Esquivel, 98 Fed. Appx. 995, 996 (5th Gir. 2004) (even
if court miscal cul ated t he grade of violation, a 36-nmonth revocati on sentence was
not plainly unreasonable where the sentence was within the statutory maxi mun)
(unpublished); United States v. Gonzal ez, 2006 U S. App. LEXIS 2854 (5th Gr.
2006) (unpublished); United States v. Green, 2006 U S. App. LEXI S 464 (5th Gr.
2006) (unpubli shed).

1018 U.S.C. § 3583(e)(3) (“[A] defendant whose termis revoked under this

par agraph may not be required to serve on any such revocation...nore than 2 years
in prison if such offense is a class Cor D felony....").
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