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PER CURIAM:”

Bradley R. Ham appedls the district court’s order granting summary judgment in favor of
Sheriff James Brice and Deputy Sheriff Weldon Tucker in this42 U.S.C. § 1983 action. Ham aso
arguesthat histrial counsel wasineffective. For the reasonsthat follow, we affirmin part and vacate

and remand in part.

" Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forth in 5TH CIR.
R.47.54.
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|. FACTS AND PROCEEDINGS

In January 1999, Ham and Kevin Bartelsfled from South Dakotato Texas in order to evade
prosecution for producing marijuana. 1nReal County, Texas, they again began to produce marijuana.
Brice received information from a confidential informant about Ham and Bartel’s activities and
initiated an investigation. Tucker and other officers conducted surveillance of the house where Ham
and Bartels were staying.

On September 23, 1999, Tucker and the officersentered thehouse. Insidethey found Bartels.
Bartels agreed to assist with the arrest of Ham and Reuben Balderas, a drug trafficker with whom
Ham had been working. Bartels advised Tucker that Ham had possibly hidden a backpack on the
property with extra clothes and aweapon to fecilitate escape if necessary. Later that evening, some
of the officers departed for other duties, leaving Tucker and one other officer at the house. Tucker
remained inside the house, and the other officer waited outside, available by radio communication.

The next morning, Balderas dropped Ham off at the house. Although the subsequent events
are contested, at some time after Ham's arrival, Tucker apprehended Ham. Tucker searched Ham
for weapons, did not find any, and subdued him. Tucker did not have any handcuffs and contacted
the other officer to bring apair of handcuffsinside. When the other officer arrived, Ham broke free
from Tucker. Ham then fled the house towards awooded area. Tucker chased Ham as he fled and
shot Haminthecalf. Ham wastransported to ahospital and eventually had to have hisleg amputated
below the knee. Tucker later reported that he shot Ham out of concern that Ham was running
towardsthe officers’ vehicles, parked in the wooded area and inside of which wereloaded weapons.

Ham brought suit against defendants Brice, individualy and in his official capacity as Sheriff

of Real County, Texas; Tucker, individualy and in his official capacity as Deputy Sheriff; and Redl
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County, a political subdivision of the state of Texas.* The district court granted summary judgment
to the defendants. Acting pro se, Ham appedals on three grounds. (1) summary judgment was
improper against Bricein hisindividual capacity; (2) summary judgment wasimproper against Tucker
in hisindividual capacity; (3) Ham’'strial counsal was ineffective.
II. STANDARD OF REVIEW

Inanappeal from summary judgment, thiscourt reviewstherecord denovo. Cousinv. Small,
325 F.3d 627, 637 (5th Cir. 2003). Summary judgment is proper when, viewing the evidenceisthe
light most favorable to the nonmovant, “there is no genuine issue asto any material fact and . . . the
moving party is entitled to judgment as a matter of law.” Amburgey v. Corhart Refractories Corp.,
936 F.2d 805, 809 (5th Cir. 1991); FeD. R. Civ. P. 56(c). If themoving party meetstheinitia burden
of establishing that there is no genuine issue, the burden shifts to the nonmoving party to produce
evidence of the existence of agenuineissuefor trid. Celotex Corp. v. Catrett, 477 U.S. 317, 321-22
(1986). The nonmovant cannot satisfy his summary judgment burden with conclusory allegations,
unsubstantiated assertions, or only ascintillaof evidence. Littlev. Liquid Air Corp., 37 F.3d 1069,
1075 (5th Cir. 1994) (en banc).

[11. DISCUSSION

A. 81983 Claim Against Brice

A supervisory officia cannot be held individualy liable under § 1983 for the actions of
subordinates on any theory of vicarious ligbility; only the officia’ s direct acts or omissons will give
rise to individua liability. Alton v. Texas A&M Univ., 168 F.3d 196, 200 (5th Cir. 1999). A

supervisory officiad may be held lidble for the wrongful acts of a subordinate when the supervisor

"Ham also brought suit against the second officer conducting surveillance on the house,
but he later dropped the claim.
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himsalf breached a duty imposed by state or local law and this breach caused plaintiff’s constitutional
injury. Smithv. Brenoettsy, 158 F.3d 908, 911 (5th Cir. 1998). To hold asupervisory officid liable
under this theory, “the plaintiff must show that: (1) the supervisor either failed to supervise or train
the subordinate officia; (2) a causal link existed between the failure to train or supervise and the
violation of the plaintiff’s rights; and (3) the failure to train or supervise amounted to deliberate
indifference.” Id. at 911-12.

Brice adopted the policy set forth in TEXAS PENAL CoDE § 9.51 which provides generally
when the use of force and deadly force by an officer isand is not justified. Ham argues that Brice's
reliance on this statute was inadequate training of Brice's subordinates. However, Ham has not
shown how the adoption of this policy was inadequate or how the policy or aleged lack of training
actually caused hisinjury. See Brenoettsy, 158 F.3d at 911. Because Ham has failed to make the
requisite showing, and because he has not shown through specific citations to record evidence that
there is a genuine issue of materia fact precluding summary judgment, Ham has not demonstrated
that the district court erred in granting summary judgment in favor of Brice. See Little, 37 F.3d at
1075.

B. § 1983 Claim Against Tucker

Qudified immunity shields police officers from suit “unless their conduct violates a clearly
established constitutional right.” Mace v. City of Palestine, 333 F.3d 621, 623 (5th Cir. 2003).
Clams of quaified immunity require atwo-step anaysis. (1) “whether the alleged facts taken in the
light most favorable to the party asserting the injury show that the officer’s conduct violated a
congtitutional right”; and (2) if so, “whether the right was clearly established—that is, whether it
would be clear to areasonable officer that his conduct was unlawful in the situation he confronted.”

Pricev. Roark, 256 F.3d 364, 369 (5th Cir. 2001) (internal quotation omitted). \When a defendant
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asserts qualified immunity, it is the plaintiff’s burden to show that the defendant is not entitled to
invoke the defense. McClendon v. City of Columbia, 305 F.3d 314, 323 (5th Cir. 2002) (en banc).

Clamsthat police officers used excessive force during arrest are analyzed under the Fourth
Amendment. Macev. City of Palestine, 333 F.3d 621, 624 (5th Cir. 2003). The plaintiff must show
(1) aninjury (2) that resulted directly and solely from the use of force that was clearly excessive to
the need, and (3) the excessiveness must have been objectively unreasonable. Ikerdv. Blair, 101 F.3d
430, 433-34 (5th Cir. 1996). In gauging objective unreasonableness, this court balances the nature
andintrusionontheindividua’ sFourth Amendment interestsagainst the countervailing governmental
interestsat stake. Gutierrezv. City of San Antonio, 139 F.3d 441, 447 (5th Cir. 1998). In Tennessee
v. Garner, 471 U.S. 1, 11 (1985), the Supreme Court explained that where the suspect poses no
immediatethreat to the officer or to others, the harm resulting fromthe failure to apprehend himdoes
not justify the use of deadly force. The Court also explained that, where the officer has probable
causeto believe that the suspect does pose athreat of serious bodily injury to the officer or to others,
then it is not constitutionally unreasonable to prevent escape with deadly force. Id.

Initialy, the district court denied Tucker’s motion for summary judgment. In its order, the
district court examined the disputed facts and concluded that, under the first step of the two-step
analysis, there were genuine issues of material fact as to whether the force employed by Tucker to
stop Ham was objectively unreasonable. The district court also concluded that Tucker was not
entitled to qualified immunity under the second step because no reasonable officer would have felt
justified in using deadly force to incapacitate Ham under the circumstances. In particular, thedistrict
noted that no one was in immediate danger and that Ham was not attempting to enter the officers
vehicles. Subsequently, Tucker filed a Rule 60(b) motion, calling the district court’s attention to

Brosseau v. Haugen, 543 U.S. 194 (2004). Relying on Brosseau, the district court then granted
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Tucker’ smotion for summary judgment, determining that Tucker wasentitled to qualified immunity.

In Brosseau, the 8 1983 plaintiff attempted to evade arrest. He climbed into his car, and the
officer pointed her gun at the plaintiff, commanding himto exit thevehicle. 1d. at 196. Ignoring the
officer’s orders, the plaintiff drove off. 1d. The officer shot through the rear window and hit the
plaintiff intheback. 1d. at 197. Theofficer later explained that she wasfearful for the other officers
and occupants of vehicles known to be in theimmediate area. 1d. The Supreme Court focused on
whether the constitutiona right that the officer allegedly violated was “clearly established” in a
“particularized” sense. Id. a 198-99. The Court characterized the situation that the officer
confronted: “whether to shoot a disturbed felon, set on avoiding capture through vehicular flight,
when persons in the immediate area are at risk from that flight.” Id. at 200. The Court then
examined three cases involving a suspect fleeing by vehicle and concluded that none of the cases
governed the officer’s situation. Id. at 201-02. Finding that the officer’s actions fell in the “hazy
border between excessive and acceptable force,” the Court held that the officer’s conduct did not
clearly violate the plaintiff’s Fourth Amendment rights. 1d. at 201.

Ham argues that the district court erred in determining that Brosseau is so smilar to the
ingtant case that it warranted summary judgment. He argues that the instant case is clearly
distinguishable from Brosseau, for several reasons. (1) Ham was searched and found to be unarmed;
(2) hewasfleeing on foot; (3) he wasfleeing down adeserted path in awooded areg; (4) at least two
armed police officerswere present at the scene; (5) he did not physically resist the officer; (6) Tucker
immediately began firing and commanding Ham to stop; and (7) investigators could not verify the
presence of the unlocked vehicle with accessible loaded firearms before Tucker |eft the scene of the

shooting.
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Ham has shownthat thedistrict court erred in granting summary judgment infavor of Tucker.
Brosseauisfactually distinguishablefromtheinstant case: it involved vehicular flight, and bystanders
were known to be in the immediate vicinity. In the instant case, Ham fled from Tucker on foot,
running away from the house into an unpopulated wooded area. Tucker had also frisked Ham and
found him unarmed. Although Tucker asserted that Ham was running toward Tucker’ s vehicle, in
which Tucker had left several loaded firearms, investigators did not arrive on the scene until two
hours after the shooting and could not verify Tucker’ salegations. Beforetheinvestigators arrived,
Sheriff Brice allowed Tucker to leave the scene in his vehicle.

The Court in Brosseau emphasized that the qualified immunity inquiry “must be undertaken
in light of the specific context of the case.” 543 U.S. at 198. The Court acknowledged that its
decision in Garner was rendered at a high level of generality and that, though Garner may not
provide guidance for cases that fal dong the hazy border of excessive and acceptable force, it does
provide guidance for cases that are clear. See Brosseau, 543 U.S. at 199-201. We agree with the
district court’ sassessment initsfirst order denying summary judgment that the harm resulting from
Tucker’ s shooting of Ham is the type that Garner intended to prevent. Because the instant case is
factualy distinguishable from Brosseau, the district court erred in granting summary judgment in
favor of Tucker based on Brosseau. Accordingly, thedistrict court’sjudgment is vacated in part as
to Ham’'s Fourth Amendment clam against Tucker in his individual capacity, and the case is
remanded to the district court for further proceedings.

C. Ineffective Assistance of Counsel Claim
Ham arguesthat histrial counsel was ineffective because his counsel’ s errorsresulted in the

district court's order dismissing his clams. Ham’'s argument is without merit because the
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constitutional right to effective ass stance of counsel does not apply in acivil action such asa 8 1983
clam. SeeF.T.C. v. Assail, Inc., 410 F.3d 256, 267 (5th Cir.), cert. denied, 126 S. Ct. 735 (2005).
V. CONCLUSION

The judgment of the district court is AFFIRMED in part, VACATED in part, and the case

isREMANDED for further proceedings.



