United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS _
FOR THE FI FTH CIRCUI T April 17,2007
Charles R. Fulbruge llI
Clerk
No. 05-50645
Conf erence Cal endar

UNI TED STATES OF AMERI CA

Pl ai ntiff-Appellee,
ver sus
MANUEL GONZALEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 3:04-CR-2600-ALL
Bef ore H G3 NBOTHAM BENAVI DES, and PRADO, Circuit Judges.
PER CURI AM *
Manuel Gonzal ez appeal s his conviction and sentence

followng his guilty plea to illegal reentry into the United

States follow ng deportation. He argues for the first tinme on
appeal that the district court erred in enhancing his sentence

under U.S.S. G 8 2L1.2(b)(1)(A)(ii) based on his prior robbery

conviction under TeEx. PeENAL CobE ANN. 8§ 29.02(a)(1) (Vernon 1994).

Robbery is expressly listed as a crine of violence in the
comentary to 8 2L1.2. See § 2L1.2, comment. (n.1(b)(iii)).

We recently held in United States v. Santiesteban-Hernandez,

" Pursuant to 5THOR R 47.5, the court has determ ned that

this opinion should not be published and is not precedent exce
under the limted circunstances set forth in 5THGQR R 47.5. 4.
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469 F. 3d 376, 378-82 (5th Cr. 2006), that the Texas offense of
robbery under 8 29.02 qualifies as the enunerated offense of
robbery for purposes of § 2L1.2. (Gonzalez’'s argunents are al nost

identical to the argunents made in Santi esteban-Hernandez and

therefore provide no basis for relief.

Gonzal ez al so argues in light of Apprendi v. New Jersey,

530 U.S. 466 (2000), that the 96-nonth term of inprisonnent
i nposed in his case exceeds the statutory maxi num sentence
allowed for the 8 U S.C. § 1326(a) offense charged in his
indictment. He challenges the constitutionality of 8 1326(b)’s
treatnment of prior felony and aggravated fel ony convictions as
sentencing factors rather than elenents of the offense that nust
be found by a jury.

Gonzal ez’ s constitutional challenge is forecl osed by

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

Al t hough he contends that a majority of the Suprenme Court would

overrul e Al nendarez-Torres in light of Apprendi, we have

repeatedly rejected such argunents on the basis that Al nendarez-

Torres remains binding. See United States v. Garza-lLopez, 410

F.3d 268, 276 (5th Cir.), cert. denied, 126 S. Ct. 298 (2005).

Gonzal ez properly concedes that his argunent is foreclosed in

light of Al nendarez-Torres and circuit precedent, but he raises

it here to preserve it for further review

AFFI RVED.



