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PER CURI AM *

Ray Heredi a appeals his conviction for aiding and abetting
t he possession of |ess than 50 kilograns of marijuana with intent
to distribute. Heredia argues that the district court abused its
di scretion when it admtted evidence concerning two of Heredia' s
prior convictions and that the evidence was not sufficient to
prove he know ngly possessed narij uana.

Through a letter nailed to the clerk of this court after

appoi nted counsel had filed an appellate brief on Heredia' s

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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behal f, Heredia has noved this court for an order relieving
counsel and allow ng Heredia to proceed pro se on appeal. As
Heredia s notion was filed after his counsel filed an appellate

brief, the notion was untinely and is denied. See United States

v. Wagner, 158 F.3d 901, 902-03 (5th G r. 1998); see also

Martinez v. Court of Appeal of California, 528 U S. 152, 163

(2000) .

Evi dence of Heredia s prior felony convictions was
adm ssi bl e under Fed. R Evid. 404(b) to show Heredia s know edge
and intent, which were placed at issue by Heredia's “not guilty”

plea. See United States v. Walker, 410 F.3d 754, 759 (5th G

2005); United States v. Beechum 582 F.2d 898, 911 (5th Cr.

1978) (en banc). The evidence possessed consi derabl e probative
val ue that was not substantially outweighed by undue prejudice
under Fed. R Evid. 403. Beechum 582 F.2d at 911

Heredi a properly preserved his challenge to the sufficiency
of the evidence by noving for a judgnent of acquittal at the
close of the Governnent’s case and at the close of all evidence.
Therefore, this court reviews his conviction to determ ne whet her
a rational trier of fact could have found that the evidence
establi shed the essential elenents of the offense beyond a

r easonabl e doubt. United States v. Otega Reyna, 148 F. 3d 540,

543 (5th Gr. 1998). This court considers the evidence in the
light nost favorable to the Governnent, drawing all reasonable

inferences and credibility choices made in support of the
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verdict. 1d. The court |ooks to whether the trier of fact mde
a rational decision, rather than to whether it correctly

determ ned the defendant’s guilt or innocence. United States v.

Jaram |lo, 42 F.3d 920, 923 (5th Gr. 1995).
The el enments of possession of marijuana with intent
to distribute are “that the defendant (1) knowi ngly (2) possessed

marijuana (3) with intent to distribute it.” United States V.

Lopez, 74 F.3d 575, 577 (5th G r. 1996). Heredia challenges only

the know edge elenent. “The know edge el enment for possession
of drugs can rarely be proven by direct evidence.” Lopez, 74

F.3d at 577. Know edge “can be inferred fromcontrol of the
vehicle in sone cases; when the drugs are hidden, however,
control alone is not sufficient to prove know edge.” United

States v. Pennington, 20 F.3d 593, 598 (1994).

“[Aldditional circunstantial evidence that is suspicious in
nature or denonstrates guilty know edge is required.” United

States v. Jones, 185 F.3d 459, 464 (5th Cr. 1999). Such

evi dence “may include nervousness, conflicting statenents to | aw
enforcenent officials, and an inplausible story.” 1d.

Heredi a was transporting approxi mately 55 pounds of
marijuana with a value of $44,000. The substantial value of the
marij uana being transported is circunstantial evidence that is

probative of Heredia s know edge. See United States v.

Villarreal, 324 F.3d 319, 324 (5th Cr. 2003). The jury could

reasonably have inferred that Heredia would not have been
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entrusted with such valuable cargo if he was not part of the

trafficking schene. Villarreal, 324 F.3d at 324.

When questioned by governnent agents, Heredia stated that he
was honel ess, that he had arrived in the area the day before to
visit a friend in Presidio, Texas, and that he was on his way
home, across the state, to Amarillo, Texas. However, he could
not provide the |last nanme of his friend. Further, at the tine of
his arrest, Heredia had $114.68 but no |uggage or toiletries,

t hough he had an extra pair of underwear and socks. Moreover,

al t hough he never nentioned being in Mexico, a toll certification
recovered fromthe truck indicated that Heredia had crossed the
Uni ted States-Mexico border approximately one hour before he
entered the checkpoint. Heredia s inconsistent and incredible
story to governnent agents provided further circunstanti al
evidence of his guilt. See Jones, 185 F.3d at 464.

Border Patrol agent Borrero indicated that Heredia was
nervous, hesitated, and avoi ded eye contact when answering
questions and | ooked away fromhis truck while it was being
searched. Gven the other circunstantial evidence, the jury
reasonably could have interpreted his nervousness as anot her
i ndi cation that he knew the marijuana was in the truck. Otega
Reyna, 148 F.3d at 544.

Based on the foregoing evidence, the jury reasonably could
have inferred that Heredia know ngly possessed marijuana. See,

e.q., Otega Reyna, 148 F.3d at 543 (it is not necessary that
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every reasonabl e hypothesis of innocence be excluded); United

States v. Resio-Trejo, 45 F.3d 907, 911 (5th G r. 1995)

(reasonable inferences are to be resolved in favor of the

verdi ct); Pennington, 20 F.3d at 598-99 (issue is whether jury

made a rational decision to convict or acquit based on the
evi dence) .
For the foregoing reasons, Heredia s conviction is affirned.

MOTI ON DENI ED; CONVI CTI ON AFFI RVED



