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Before SM TH, GARZA, and PRADO, Circuit Judges.
PER CURI AM *

Moni ca Tamayo appeal s the sentence inposed follow ng her
guilty plea to msprision of a felony. She argues that (1) her
base offense | evel was erroneously cal cul ated under U S. S G
8§ 2X4.1 at level 32; (2) her base offense | evel was erroneously
enhanced pursuant to U S.S.G § 3Cl.1 (2003); and (3) her

sentence contravened United States v. Booker, 125 S. C. 738

(2005) .

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Tamayo did not object in the district court to the
cal cul ation of her base offense | evel on the basis urged on
appeal, and, therefore, reviewis for plain error only. See

United States v. Mares, 402 F.3d 511, 520 (5th G r. 2005),

petition for cert. filed No. 04-9517 (U. S. Mar. 31, 2005). Qur

review of the record does not reveal error plain or otherw se.
We review the district court’s U S.S.G 8§ 3Cl.1 enhancenent

for clear error. See United States v. Villanueva, 408 F.3d 193,

203 & n.9 (5th Gr. 2005). The record indicates that Tamayo’s
two-year flight to Mexico to avoid prosecution follow ng her
arrest was “obstructive” conduct and not an ordinary case of

avoi dance of arrest; therefore, the enhancenent was not clearly

erroneous. See United States v. Phillips, 210 F.3d 345, 348 (5th
Cir. 2000); US.S.G § 3Cl.1, coment. (n.5(d)).

Finally, Tamayo’s Booker claim raised for the first tinme on
appeal , does not survive plain error review because she cannot
show t hat her substantial rights were affected. See Mares,

402 F.3d at 520-21. The district court’s upward departure shows
that it was not influenced by any factors argued in mtigation
and that it chose the sentence it deened appropriate under the
circunstances. Furthernore, its decision to upwardly depart was

discretionary. See United States v. Warters, 885 F.2d 1266, 1275

(5th Gir. 1989).

AFFI RVED.



