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Thomas G bbs Pyl e appeals his guilty-plea conviction and
sentence for conspiracy to manufacture and distribute 50 grans or
nmore of net hanphetam ne, on sonme occasions within 1,000 feet of a
school. As part of his plea agreenent, Pyle waived his right to
appeal or collaterally attack his conviction and sentence on any
grounds except ineffective assistance of counsel or prosecutorial
m sconduct of a constitutional dinension. He argues that the

pl ea agreenent shoul d be invalidated because the Governnent

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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breached the agreenent by refusing to nove for a downward
departure pursuant to U S.S.G 8§ 5K1.1. He also argues that, in

light of United States v. Booker, 125 S. C. 738 (2005), the

district court violated his Sixth Amendnent rights.

Under the terns of the plea agreenent, the Governnent had
the “sole discretion” to determ ne whether any information Pyle
provided warranted the filing of a notion for downward departure.
In the absence of an unconstitutional notive claim Pyle’'s
contention that the Governnent breached the plea agreenent is

W thout nmerit. See United States v. Price, 95 F.3d 364, 368 (5th

Cr. 1996).
The record shows that Pyle knowi ngly and voluntarily waived
his appellate rights, and the appellate waiver is enforceable.

See United States v. Portillo, 18 F.3d 290, 292 (5th CGr. 1994).

Pyl e’ s Booker argunent falls outside of the exceptions contained
in the appellate waiver. Accordingly, Pyle' s appeal is

dismssed. See United States v. Baynon, 312 F.3d 725, 727 (5th

Gir. 2002).
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