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Mel vin DeWayne Smth, federal prisoner # 66584-079, appeals
the district court’s dismssal of his 28 U S.C. § 2241 petition
chal l enging his guilty-plea conviction and sentence for engagi ng
in a continuing crimnal enterprise to possess with intent to
di stribute controlled substances. Smth's notion for
suppl enentati on of brief is granted.

Smth argues that his sentence violated his Sixth Arendnent

rights as set forth in United States v. Booker, 543 U S. 220

(2005), because it was enhanced based upon facts not alleged in

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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the indictnent, nentioned in the plea agreenent, admtted by him
or proven to a jury. The decision in Booker does not apply
retroactively to cases on collateral review, and a Booker claim
does not satisfy the test for filing a 8§ 2241 petition under the

savings clause of 28 U S.C. § 2255. Padilla v. United States,

416 F.3d 424, 427 (5th Cr. 2005).
For the first tinme on appeal, Smth argues that his

convi ction was inproper under R chardson v. United States, 526

U S 813 (1999), and that this claimmy be brought in a § 2241
petition under the savings clause of 8§ 2255. This newy raised
legal claimis not reviewable for the first tine on appeal. See

Leverette v. lLouisville Ladder Co., 183 F.3d 339, 342 (5th Gr.

1999). Smth raised his R chardson claimin this court in his
appeal fromthe denial of his previous 8§ 2241 petition. W warn
Smth that filing future repetitive appeals will subject himto
sancti ons.

AFFI RVED; MOTI ON FOR SUPPLEMENTATI ON OF BRI EF GRANTED;
SANCTI ON WARNI NG | SSUED



