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PER CURIAM:*

The plaintiff, Laura Gonzalez, sued the defendants in state

court under the Jones Act alleging that she was a seaman injured

while serving on a vessel. Generally, a proper Jones Act claim is

not removable to federal court. Lackey v. Atlantic Richfield Co.,

990 F.2d 202, 206-07 (5th Cir. 1993). The defendants removed,

alleging fraudulent pleading of the plaintiff’s Jones Act status.

The plaintiff filed a motion to remand, alleging that the boat on

which the plaintiff was working should be classified as a “vessel”

under the Jones Act, barring removal. The district court denied the
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motion. Nearly one year later, the plaintiff filed a motion to

reconsider, making the same argument bolstered by intervening

Supreme Court case law. The district court reconsidered the motion

and granted it, remanding the case to state court.

The defendants raise two objections on appeal. First, they

contend that while the initial motion to remand was timely filed,

the motion to reconsider was a “second motion to remand” and fell

outside the thirty day filing requirement. See 28 U.S.C. § 1447

(c). This objection has no merit. The motion to reconsider alleged

the same basis for remand as the initial motion, and does not

constitute a “second motion.” In addition, the defendants have

waived this objection by failing to object below to the timeliness

of either the motion to remand or the motion to reconsider. See In

Re Digicon Marine, Inc., 966 F.2d 158, 160 (5th Cir. 1992). 

The second objection raised by the defendants is that the

plaintiff waived her objection to removal by actively participating

in the case after removal. See Johnson v. Odeco Oil & Gas Co., 864

F.2d 40 (5th Cir. 1989). However, the Johnson opinion makes clear

that this waiver can occur only when the plaintiff “fails to object

to the removal” of the action. Id. at 42. Because the plaintiff

timely objected here, this argument is unavailing. We therefore

AFFIRM.   


