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Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 5:04-CR-2031-ALL

Bef ore GARZA, DENNI'S, and PRADO Circuit Judges.
PER CURI AM *

Eduardo Saenz pl eaded guilty to transporting an undocunented
alien for purpose of comercial advantage or private financi al
gain within the United States by neans of a notor vehicle. Saenz
was sentenced to a 44-nonth termof inprisonnent and to a three-
year period of supervised release. Saenz gave tinely notice of
hi s appeal .

Saenz’ s offense occurred prior to the decision in United

States v. Booker, 543 U. S. 220 (2005), and he was sentenced after

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



No. 05-40573
-2

Booker was decided. Saenz argues that, although he is entitled
to retroactive application of Booker’s Sixth Arendnent hol di ng,
the renedi al portion of Booker’s hol ding, which made the

Sent enci ng Cui del i nes advisory, may not be applied in his case

W t hout violating the Due Process and Ex Post Facto O auses of
the Constitution. Saenz thus argues that the district court
shoul d have applied the sentencing guidelines as mandatory in his
case but should not have enhanced his sentence based on facts
that were not charged in the indictnent and were neither admtted
by himnor found by a jury beyond a reasonabl e doubt. As Saenz

concedes, this question is foreclosed. See United States v.

Austin, 432 F.3d 598, 599-600 (5th Cr. 2005); United States v.

Scroggins, 411 F.3d 572, 575-76 (5th Cr. 2005). He has raised
the issue to preserve it for further review. The judgnent is

AFFI RVED.



