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Jose Lui s Zuni ga-Vidal es appeals his conviction and sentence
for illegal reentry. Zuniga challenges the constitutionality of 8
US C 8§ 1326(b)(1), (2) (inmposition of crimnal penalties for
illegal reentery by aliens who have been renoved for conviction of:
three or nore m sdeneanors involving drugs or crinmes against the
person; a felony; or an aggravated felony) and the district court’s

application of the mandatory Sentencing GQui delines. Neither issue

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



is precluded frombeing rai sed on appeal by the wai ver contained in
hi s pl ea agreenent.

As Zuni ga concedes, his constitutional challengeis foreclosed
by Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).
Al t hough Zuniga contends that Al nendarez-Torres was incorrectly
decided and that a majority of the Suprenme Court would overrule
Al mendarez-Torres in light of Apprendi v. New Jersey, 530 U S. 466
(2000), we have repeatedly rejected such argunents on the basis
that Al nendarez-Torres renmains binding. See United States v.
Gar za- Lopez, 410 F. 3d 268, 276 (5th Gr.), cert. denied, 126 S. C
298 (2005). Zuniga raises this issue to preserve it for further
revi ew.

Zuni ga al so contends the district court erred in sentencing
him pursuant to the nmandatory  Cuidelines regi ne hel d
unconstitutional in United States v. Booker, 125 S. C. 738, 764-65
(2005) . Because Zuniga objected in district court, “the only
question is whether the governnent has net its burden to show
harm ess error beyond a reasonable doubt in the inposition of
[ Zuniga’ s] sentence”. See United States v. Walters, 418 F. 3d 461,
464 (5th Gr. 2005). The sentencing transcript is devoid of
evidence that the district court would have inposed the sane
sentence under an advisory regine, and, therefore, the Governnent
has not borne its burden. |d.

CONVI CTI ON AFFI RVED, SENTENCE VACATED, REMANDED



