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PER CURI AM *

Def endant - appel | ant Gordon Engl and, the Secretary of the
Navy, appeals the district court’s denial of his post-verdict
nmotion for judgnent as a matter of law. The Secretary contends
that plaintiff-appellee Charlie Canpbell presented insufficient
evi dence to support the jury’'s verdict for Canpbell on his Title

VII retaliation claim Specifically, the Secretary argues that

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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the evidence fails to establish a causal connection between
Canmpbel | ’s 1997 filing of an Equal Enploynent Cpportunity
conplaint and the Navy’'s 2001 decision to require an engi neering
degree for a position that Canpbell sought, which excl uded
Canmpbel | from consideration. W agree, and REVERSE and RENDER
judgnent for the Secretary of the Navy.
|. Factual and Procedural Background

Plaintiff-appellee Charlie Canpbell, a civilian engineering
technician for the Navy Supervisor of Shipbuilding in Pascagoul a,
M ssi ssippi, applied in 1997 for a pronotion to beconme manager of
the Quality Assurance Departnent. Although the job had only been
available to engineers in prior years, the Navy decided to
advertise it as avail able to both engi neers and engi neering
technicians. But despite being rated one of five *best
qualified” applicants, Canpbell was ultimately not sel ected, and
an engi neer, Ronald denn, was selected instead. Canpbell, an
African-Anerican, filed an Equal Enpl oynent Qpportunity (*“EEQ)
conplaint that year alleging that he was not sel ected because of
his race.

Around 2000, the Navy nerged the Quality Assurance
Departnent with the Production Controller Departnent, which was
al so supervised by an engineer. denn remained as nmanager of the

surviving departnent.! Towards the end of the year, Conmander

! After the departnents were conbined in the nerger, the
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Mary Logsdon cane to the Pascagoula facility in a supervisory
role, and Canpbell told her about his prior EEO conplaint shortly
after she began working there.

Approxi mately five or six nonths |ater, around February
2001, denn told Logsdon that he was retiring. Logsdon knew that
bot h engi neers and engi neering technicians had been able to apply
for the position in 1997, but she decided to limt the
availability of the position to engineers after checking with a
Navy | awyer and supervisors to make sure that the
reclassification was allowed. One effect of reclassifying the
j ob was that Canpbell could not apply. The job was advertised
nationally and was ultimately filled by Brian Johnston, an
engi neer who worked in Canpbell’s departnent.

Bel i eving that Logsdon reclassified the job in retaliation
for his 1997 EEO conpl ai nt, Canpbell sued the Secretary of the

Navy in October 2002 alleging, inter alia, retaliatory

discrimnation in violation of Title VII, 42 U S.C. §8 2000e-3(a).
After a three-day trial, the jury returned a verdict for Canpbel

on this claimand awarded hi m $500, 000 i n conpensatory damages. ?

surviving departnent was apparently nanmed the Waterfront
QOper ati ons Departnent, but the nanme was subsequently changed back
to Quality Assurance Departnent.

2 The jury found agai nst Canpbell on his Title VIl claim
that the Navy discrimnated agai nst himbased on his race when it
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The district court granted the Secretary’s notion to alter or
anmend judgnent, remtting the damages to $96, 000, but denied the
Secretary’s notion for judgnent as a matter of law. The
Secretary tinely appeal ed.
1. DI SCUSSI ON

The Secretary contends that the district court erred in
denying his notion for judgnent as a matter of |aw because
Canmpbel | failed to offer any evidence show ng a causal connection
bet ween his 1997 EEO conpl ai nt and the 2001 recl assification of
the position he sought. The district court denied the notion
because it believed that a fact-finder could infer retaliatory
intent from Logsdon’s know edge of the 1997 job application and
EEO conpl ai nt, Logsdon’ s understanding that the effect of the
reclassification would be to exclude Canpbell from applying for
the job again, and the substantial overlap between the current
position and the one for which Canpbell was deened anong the
“best qualified” in 1997.

We review de novo the district court’s denial of the
Secretary’s notion for judgnent as a matter of |aw, applying the

sane standards as the district court. Adans v. G oesbeck | ndep.

Sch. Dist., 475 F.3d 688, 690 (5th Cr. 2007). In this inquiry,

we “draw all reasonable inferences and resolve all credibility

determnations in the Iight nost favorable to the nonnoving

failed to pronote himto manager in 1997
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party.” 1d. (internal quotation marks and citation omtted).
Moreover, the jury verdict is afforded great deference and nust
be uphel d unless “a reasonable jury would not have a legally
sufficient evidentiary basis to find for the” nonnovant. FeD. R
Cv. P. 50(a)(1); Adams, 475 F.3d at 690.

“Title VII1 prohibits retaliation against enpl oyees who
engage in protected conduct, such as the filing of a charge of”

race di scrimnation. Fabel a v. Socorro Indep. Sch. Dist., 329

F.3d 409, 414 (5th Gr. 2003); see also 42 U S. C. § 2000e-3(a).
To establish a retaliation claimunder Title VII, a plaintiff
must denonstrate (1) that he engaged in a protected activity, (2)
that an adverse enpl oynent action occurred, and (3) that a causal
link exists between the protected activity and the adverse

enpl oynent action.® Fabela, 329 F.3d at 414. Only the third

3 When analyzing Title VII retaliation cases that have not
reached a jury, courts apply the burden-shifting franmework

detailed in McDonnell Douglas Corp. v. Geen, 411 U S. 792

(1973). Once the case has been fully tried, this framework
becones uni nportant, and a court “need not . . . parse the
evidence into discrete segnents corresponding to a prima facie
case, an articulation of a legitimate, [nonretaliatory] reason
for the enployer’s decision, and a showi ng of pretext.”

Rubi nstein v. Admirs of the Tul ane Educ. Fund, 218 F.3d 392, 402

(5th Gr. 2000). The question instead becones “whether the
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elenment is at issue in this appeal.
Causation can be established through direct or

circunstanti al evidence. ld. at 414-15; Septinus v. Univ. of

Houston, 399 F. 3d 601, 607-08 (5th G r. 2005). |If direct
evidence is used, the plaintiff need only establish that inproper
retaliation was a notivating factor in the adverse enpl oynent
action. Fabela, 329 F.3d at 415. |If circunstantial evidence is
used, this circuit has required that the plaintiff prove to a
jury “that the adverse enpl oynent action taken against the
plaintiff would not have occurred ‘but for’ [his] protected

conduct.”* Septinus, 399 F.3d at 608. The plaintiff nay do so

record contains sufficient evidence to support the jury’s

ultimate findings.” Bryant v. Conpass Goup USA Inc., 413 F. 3d

471, 476 (5th Cr. 2005) (internal quotation marks and citation
omtted).

“1t is now established that in Title VIl discrimnation
cases, a plaintiff need only neet the “notivating factor”
standard even if the plaintiff is adducing only circunstanti al

evidence. See Desert Palace, Inc. v. Costa, 539 U S. 90 (2003);

Rachid v. Jack in the Box, Inc., 376 F.3d 305 (5th Cr. 2004).

This circuit has not yet considered whether the hol dings of these
cases should be extended to Title VII retaliation cases. See
Septinus, 399 F.3d at 607 n.7. However, we do not address this

i ssue here, as neither party has raised it, and, in any event,
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by proving that the enployer’s purported nonretaliatory reasons
for the enploynent action are pretextual and that retaliation was

the real reason. See id. at 607; Mato v. Bal dauf, 267 F.3d 444,

452 (5th Gr. 2001). However, “[t]he plaintiff nust rebut each
[nonretaliatory] reason articulated by the enployer.” Laxton v.
Gap Inc., 333 F.3d 572, 578 (5th G r. 2003).

The record does not reflect that Canpbell presented any
direct evidence of retaliation, which is defined as evidence that
“if believed, proves the fact [in question] w thout inference or
presunption.” Fabela, 329 F.3d at 415 (internal quotation marks
and citation omtted). The question, then, construing al
evidence in the |ight nost favorable to Canpbell, is whether
sufficient evidence existed for a reasonable jury to find that
the position Canpbell sought woul d not have been recl assified but
for his earlier EEO conplaint or whether sufficient evidence of

pretext existed to allow a reasonable jury to draw that

this case was tried as a pretext case and the jury was instructed
as to “but for” causation on the retaliation claim See id. at
607-08 (holding that the “but for” causation standard applied in
aTitle VII retaliation case wi thout considering the effect of

Desert Pal ace and Rachi d because the case was litigated and tried

as a pretext case). Although the jury was instructed as to the
“notivating factor” standard, that instruction related only to
Canmpbel | ' s unsuccessful race discrimnation claim
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i nference.

Logsdon, the undi sputed deci si onmaker who recl assified the
position, gave three related nonretaliatory reasons for limting
the job to engineers. She testified that after the Quality
Assurance Departnent and Production Controller Departnent nerged,
t he manager responsible for the surviving departnment had expanded
job duties placing a greater enphasis on the technical aspects of
the job. Logsdon, who is a degreed engi neer herself, also
testified that other areas of her job needed her focus and that
she was | ess able to give the newly conbi ned departnent as nuch
oversight as it needed, so she felt that she needed a degreed
engineer in the position. Finally, she testified that the
supervi sing aspects of the manager’s job require assigning work
to engineers and checking their work and that she did not think
t hat an engi neering technician should be checking the work of a
degreed engi neer.

The crux of Canpbell’s pretext argunent in the district
court was that he was rated anong the five “best qualified”
candi dates for the manager position in 1997 and that the job that
opened in 2001 was essentially the sane job, neaning that
Logsdon’ s cl aimof needi ng soneone with an engi neering degree to
handl e the expanded job duties in 2001 was untrue. However, in
an anal ogous retaliation case in which an enpl oyee chal | enged her
enpl oyer’s requirenent of a Ph.D. for a certain job, supported by
W t nesses establishing that nost of the job duties were ones that
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the plaintiff enployee had been successfully performng for
years, this court enphatically stated that “anti-discrimnation

| aws are not vehicles for judicial second-guessing of business
decisions.” Mato, 267 F.3d at 452 (internal quotation marks and
citation omtted). The court held that the enpl oyee and her

W t nesses had “done nothing nore than register their disagreenent

with [her boss’s] business plans,” which was insufficient to show
pretext. Id. Simlarly, this court has deferred to an
enpl oyer’ s chosen set of job qualifications unless “no reasonabl e

enpl oyer woul d have nade the sane decision.” R 0s v. Rossotti,

252 F.3d 375, 380 (5th Gr. 2001) (quoting Deines v. Texas Dep’t

of Protective & Requlatory Servs., 164 F.3d 277, 281 (5th Cr.

1999)). Accepting as we nust Canpbell’s testinony that an
engi neering degree i s unnecessary to do the work of a manager,
the evidence remains insufficient to call into doubt Logsdon's
belief that a degreed engi neer was preferable or to show that no
reasonabl e enpl oyer woul d have preferred an engi neering degree.
Mor eover, the evidence presented by Canpbell at trial fails
to contradi ct Logsdon’s explanation as to why she preferred an
engi neer for the role. Canpbell’s evidence mainly shows that a
non-engi neer woul d be capabl e of doing the managenent job and
that he in particular is very capable of performng the job
duties. For exanple, Canpbell testified that denn, who got the
manager job in 1997, and Brian Johnston, who got the job in 2001,
were doing the sane sorts of things that engi neering technicians
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did and that they were not doing engineering work. Further, a
cowor ker of Canpbell’s testified that the managers did not
performtrue engineering work |ike making cal cul ati ons or
desi gns, but rather placed people on jobs and set priorities for
the departnent. Additionally, the Navy' s 1997 job description of
the position for which Canpbell was rated anong the five “best
qualified” listed a variety of required technical skills and
Logsdon testified that the 2001 job description sought simlar
skills, leading to the inference that Canpbell was qualified to
performthe type of skills required for the job that opened in
2001.

However, Logsdon testified that she sought an engineer in
2001 not because the basic skills needed for the nanagenent job
were different fromthose required for the 1997 job or those
possessed by engi neering technicians, but rather because the
departnental nerger placed a greater enphasis on the technica
aspects of the job. |In fact, Logsdon pointed to percentages that
were typed next to the different aspects of the 1997 job
description and said that they changed for the 2001 job. Mere
di sbelief of a wtness’s testinony, wthout supporting evidence,
is insufficient to carry a plaintiff’s burden, Mto, 267 F.3d at
451-52, and none of Canpbell’s evidence calls into doubt
Logsdon’s belief that the nmerger brought nore of a technical
focus to the managenent job, even if the fundanental skills
needed for the job were unchanged. Nor does any evi dence
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chal | enge Logsdon’s testinony that she had less tine available to
oversee the departnent herself and that she preferred relying on
a degreed engineer rather than a technician to run the
departnent. Canpbell nmay have proved that an engi neering degree
was unnecessary and that he could have perforned the job well

hi msel f, but he failed to identify any evidence that shows that
Logsdon’ s preference for a degreed engi neer was phony and nerely
a pretext for retaliation against Canpbell.

Canpbel | also argued to the district court that Logsdon
began | ooking into reclassifying the position only five or six
mont hs after she found out about his 1997 EEO conpl ai nt,
establishing tenporal proximty between the protected activity
and the reclassification fromwhich causation can be inferred.

But while close timng between an enpl oyee’s protected activity
and an adverse enpl oynent action can establish a prinma facie case
of retaliation, close timng alone is insufficient to establish

pretext. See Strong v. Univ. HealthCare Sys., 482 F.3d 802, 808

(5th Gr. 2007); Swanson v. Gen. Servs. Admin., 110 F.3d 1180,

1188 (5th Gr. 1997). Additionally, it is not clear that a five-
or six-nonth tinme |apse would be sufficient to draw such an
inference, as this circuit has only allowed | apses of up to four

months to go to the jury as evidence of pretext, Evans v. Cty of

Houston, 246 F.3d 344, 354 (5th G r. 2001), and the Suprene Court
has cited with approval cases holding that three- and four-nonth

spans were too long to show pretext, Cark County Sch. Dist. V.
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Breeden, 532 U. S. 268, 273 (2001). And in this case it is

undi sputed that Logsdon’s thoughts of reclassifying the job began
after the prior job occupant decided to retire, which Logsdon
only found out about five or six nonths after Canpbell told her
of his 1997 conplaint, making any inference of pretext fromthe
timng alone far | ess reasonable.

Canmpbel | further argued that Logsdon testified that she
di scussed his EEO conplaint with her supervisors in connection
wth the reclassification decision, |leading to the inference that
the acts were related. As the trial transcript shows, however,
Logsdon explicitly denied that she did so, stating only that she
tal ked to a | awyer and her supervisors about whether limting the
position to engi neers was all owed.

Finally, Canpbell argued that Logsdon’s decision conflicts
wi th Navy personnel regulations. At nost, though, this indicates
that Logsdon incorrectly determ ned that she was allowed to limt
the job to engineers, not that she was notivated by retaliation
agai nst Canpbel | because of his 1997 EEO conplaint. Logsdon
testified that she believed that the reclassification was all owed
and checked with a Navy | awer and her supervisors to ensure that
it was, and Canpbell identifies no evidence to the contrary.

In sum insufficient evidence existed for a reasonable jury
to determ ne that Logsdon’s reasons for reclassifying the
managenent position were pretextual or that but for Canpbell’s
1997 EEO conpl aint, the job would have renmai ned open in 2001 to
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engi neering technicians.
I11. Conclusion
For the foregoing reasons, we REVERSE the district court’s
denial of the Secretary’ s notion for judgnent as a matter of |aw

and RENDER judgnent in favor of the Secretary of the Navy.
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