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Alfred McGnnis was convicted of: arnmed bank robbery, in
violation of 18 U. S.C. § 2113(a) & (d); and brandishing a firearm
during a crinme of violence, in violation of 18 U S.C. 8§ 924(c)(1).
He chall enges the exclusion of expert-witness testinony on the

subject of witness-identification errors. AFFI RVED.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| .

At approximately 3:30 p.m on 15 June 2004, a black nal e of
medi um height and stocky build robbed a bank in New Ol eans,
Loui siana. The robber wore a hat, sunglasses, and painter-style
jeans with white stitching; carried a dark-col ored duffel bag and
gun; pointed the gun at two bank tellers while ordering the duffel
bag to be filled wth noney; and began to count down fromten. The
tellers conplied, and the robber escaped on foot with $9748 in the
duf fel bag.

On 19 June, four days after the robbery, a headshot photo of
t he robber, taken froma surveillance canera inside the bank, was
publ i shed i n New O | eans’ newspaper, The Ti nes- Pi cayune, requesting
readers to identify the robber. N ne individuals nade tel ephone
calls based on the photograph. Two callers identified MG nnis;
seven others identified seven other persons. The two callers who
identified MGnNNis were his co-wrkers at the Veterans
Adm ni stration Medical Center. FBI Agents then interviewed three
ot her co-workers, who also identified McG nnis as the robber in the
phot ograph; a few of these wi tnesses said the robber |ooked |ike
McG nni s because of the distinctive way he tilted or positioned his
head. One of the witnesses, McG nnis’ supervisor, stated McG nni s
had | eft work one nonth before the robbery and had not returned.

Relying on these recognition wtnesses, the FBlI executed

arrest and search warrants for MG nnis and his hone. In MG nni s’



bedroom cl oset, FBI Agents found painter-style jeans and a duffel
bag simlar to that used in the robbery. Fol l owi ng his arrest,
MGnnis called his wfe from jail, and she told him “eight
dollars” were mssing, in the context of a conversation where
McG nnis and his wife | anented they could no |Ionger afford a $399
sSW i ng pool .

McG nnis intended to call Dr. Robert Shoner, a psychol ogi st,
as an expert witness at trial. The Governnent noved in |imne,
however, to exclude his testinony. McG nnis responded that Dr.
Shonmer woul d address psychol ogi cal problens resulting fromw tness
identifications. |In addition, in an earlier letter to the court,
respondi ng to the Governnment’s noti on, McG nnis’ counsel stated his
intent to rely on Dr. Shoner’s expertise relating to: “factors
that may inpact a witness’s ability to process, store and recal
information from a stressful event”; and “problens relating to
m sidentification by eyewitnesses or other wtnesses who have
relied on photographs to identify alleged perpetrators”. The
district court decided to rule on the Governnent’s notion after it
presented its case-in-chief at trial

At the conclusion of the CGovernnent’s case, Dr. Shomer was
gquestioned outside the jury's presence regarding his potential
testinony. Based on this exam nation, the district court excluded
that testinony, stating “the jury can fully appreciate a

m sidentification, if, in fact, one occurred”.



On 3 Novenber 2004, the jury found MGnNNis guilty.
Subsequently, he was sentenced, inter alia, to 60 nonths
i nprisonnment for arned bank robbery and 84 nonths for brandi shing
a firearmduring a crine of violence, to be served consecutively.

.

MG nnis raises tw issues on appeal. Primarily, he
chal | enges t he exclusion of his expert’s testinony. Concomtantly,
he presents a constitutional challenge concerning the resulting
harmto his defense. The exclusion of expert-witness testinony is
reviewed for an abuse of discretion. Kumho Tire Co. v. Carm chael,
526 U. S. 137, 152 (1999); United States v. Dixon, 413 F.3d 520, 523
(5th Gr. 2005).

A
The adm ssibility of expert testinony is governed by the
Federal Rul es of Evidence, which instruct:
If scientific, technical, or other specialized
know edge will assist the trier of fact to
understand the evidence or to determ ne a fact
in issue, a witness qualified as an expert by
know edge, skill, experience, training, or
education, may testify thereto in the form of
an opinion or otherwise, if (1) the testinony
is based upon sufficient facts or data, (2)
the testinmony is the product of reliable
principles and nethods, and (3) the w tness
has applied the principles and nethods
reliably to the facts of the case.
FED. R EviD. 702. Under this rule, and pursuant to Daubert v.
Merrell Dow Pharmaceuticals, Inc., 509 U S 579 (1993), “expert

testinony is admssible ... only if it is both relevant and
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reliable”. Pipitone v. Biomatrix, Inc., 288 F.3d 239, 244-45 (5th
Cr. 2002). “In Daubert, the Suprenme Court stated that Rule 702
requires that expert testinony ‘assist the trier of fact to
understand the evidence or to determne a fact in issue’.” |Id. at
245 (quoting Daubert, 509 U. S. at 591). Thus, under Rule 702, even
a qualified expert need not be permtted to testify if, in the
district court’s broad discretion, the testinony would not assi st
the jury. Dixon, 413 F.3d at 524. An exanple is if the testinony
woul d provide information that is a matter of common know edge.
United States v. Harris, 995 F.2d 532, 534 (4th Cr. 1993).

Regardi ng experts called to provide psychol ogical theories,
“any problens with perception and nenory are easily understood by
jurors and can be adequately addressed through cross-exam nation”.
United States v. Moore, 786 F.2d 1308, 1312 (5th Gr. 1986). Qur
court has also acknow edged that the results of “psychol ogi cal
studies are largely counter-intuitive, and serve to expl ode common
myths about an individual’s capacity for perception”. | d.
(enphasis in original; internal quotation marks omtted).

In Moore, this court exam ned, and affirned the excl usion of,
expert testinony regarding eyewitness identification; the expert
was to testify regarding psychological theories of eyew tness
identification, including the “forgetting curve”, the “assim |l ation
factor”, and the “feedback factor”. ld. at 1311. Despite the

counter-intuitive nature of sone psychol ogical theories and an
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acceptance of expert testinony addressing the reliability of
eyew tness identifications, the expert’'s exclusion was affirned.
ld. at 1312-13. Al t hough “expert eyewitness identification
testinony may be critical” when eyewitness testinony “make[s] the
entire difference between a finding of guilt or innocence”, it
obvi ously becones considerably | ess critical when physical evidence
of guilt substantiates such testinony. Id. at 1313; see id. (“W
enphasize that in a case in which the sole testinony is casua
eyewi tness identification, expert testinony regardi ng the accuracy
of that identification is admssible and properly nmay be
encour aged. ”).

In contrast to Mbore, where “overwhel m ng” evi dence exi st ed of
the defendants’ gquilt, the exclusion of expert testinony was
reversed in United States v. Alexander, 816 F.2d 164 (5th CGr.
1987), cert. denied, 493 U S. 1069 (1990). Follow ng a robbery at
a savings and loan institution (bank), copies of robbery
phot ographs shown to its enpl oyees were displayed throughout New
Ol eans’ central business district. 1d. at 166. An undi scl osed
i ndividual stated that the robber in the photograph distributed
after the robbery | ooked |ike Al exander. A copy of Al exander’s
driver’s |icense photograph was placed beside six other
i ndi vi dual s’ phot ographs, fromwhich three bank enpl oyees, who had

seen t he robbery vi deot ape and verified the man on the surveill ance



t ape was t he robber, i ndependently selected Al exander. 1d. at 166.
No physical evidence |inked Al exander to the robbery. Id.

At trial, as before, Al exander clainmed m staken identity. The
three bank enployees testified, as did several recognition
W t nesses; four such Governnment w tnesses were acquai ntances who
said the robber in the photograph |ooked |ike Al exander
contradicting the five defense wtnesses who testified that the
robber in the photograph did not look like him 1d. The district
court excluded testinony of Alexander’s two experts: an
ort hodonti st who specialized 1in celphalonetry (scientific
measurenent of head dinensions) and was to aid jurors in their
vi sual conparison of the robber’s and Al exander’s heads; and a
former FBI Agent, who was to nake photographic conparisons and
address the distortion in pictures taken by bank surveillance
caneras. |d. at 167.

In holding the district court had abused its discretion in
excluding the evidence and conmtted reversible error, our court
relied on “the specific nature of the proffered testinony ... |,
together with the conplete lack of any evidence other than the
eyew tness identification”. |d. (enphasis added). The court
di stingui shed these experts, who would testify to “the precise
i ssue before the jury”, from the one in More, who “would have
testified only about general problens with perception and nenory”.

ld. at 169.



It goes wthout saying that cross-examnation serves a
critical function, enabling jurors to appreciate discrepancies in
testinony. E.g., Harris, 995 F.2d at 536. Along this line, “the
probl enms of perception and nenory can be adequately addressed in
cross-examnation and ... the jury can adequately weigh these
probl ens t hrough common- sense evaluation”. United States v. Smth,
122 F. 3d 1355, 1357 (11th Cr.) (internal citation omtted), cert.
denied, 522 U S. 1021 (1997).

In determ ning whether an expert wtness exclusion was an
abuse of discretion (typically in the context of offering testinony
regardi ng eyew tnesses), other circuits appear to examne both
whet her ot her evidence beyond the |lay-witness testinony ties the
defendant to the crine, and whether defense counsel was given an
opportunity to thoroughly cross-exam ne those w tnesses. See
United States v. Langan, 263 F. 3d 613, 624 (6th G r. 2001) (noting
t he val ue of both “careful cross-exam nation” and the “substanti al
anount of other evidence”); United States v. Carter, 410 F. 3d 942,
950 (7th Cir. 2005) (providing three factors that justify the
district court’s exercise of its discretion to exclude wtness
identification testinony: (1) cross-exam nation of |ay w tnesses;
(2) “significant addi ti onal evi dence” beyond eyew t ness
identification; and (3) cautionary instructions fromthe district
court regarding risks of eyewtness identification); United States

v. Villiard, 186 F.3d 893, 895 (8th Cr. 1999) (explaining “we are



especially hesitant to find an abuse of discretion [in excluding
expert testinony about eyewtness identification] wunless the
governnent’s case against the defendant rested exclusively on
uncorroborated eyewitness testinony” (alteration in original;

internal quotation marks omtted)); and United States v. Rodriguez-
Felix, 450 F.3d 1117, 1125 (10th Gr. 2006) (noting “skillful
cross-exam nation provides an equally, if not nore, effective tool
for testing the reliability of an eyew tness”).

As di scussed, after the Governnent’s case-in-chief, and upon
hearing Dr. Shoner’s proposed testinony outside the presence of the
jury, the district court ruled on the notion to exclude that
t esti nony. In excluding it, the district court relied on Rule
702's relevance requirenent: an inproper fit existed between Dr.
Shoner’ s expertise and the facts of MG nnis’ case, as devel oped at
trial. The district court characterized Dr. Shoner’s testinony
as offering two opinions:

First, that the newspaper photograph perhaps
given its size, its smaller size, as well as
the depiction of the perpetrator with portions
of his face covered, would be problematic for
identification by a person viewng that
picture to say, one person versus anot her

And the second opinion, the assunption versus
perception opinion ....

Dr. Shonmer then clarified that he would also testify regarding a

third opinion: “how [to] assess the accuracy of eye witness ID

froma standardi zed procedure”.



In excluding the testinony, the court stated: “[Clearly][,]
the testinony that [Dr. Shoner] is going to offer [wll attenpt] to
sonehow suggest to the jury that m stakes can be made. That is an
opi nion that people from every walk of |life can formulate”. It
concl uded:

[T]he case is different than ny appreciation
of what it was going to be when we di scussed
this [pre-trial] .... | think everything that
| have heard fromthis expert was covered by
defense counsel very ably in his cross
exam nation of those w tnesses, relative to
any shortcomngs or inaccuracies of those
identifications, any infirmties in connection
wth those identifications[,] and | think that
he has covered that in his cross exam nation
and | think the jury can fully appreciate a
m sidentification, if, in fact, one occurred.
You wll certainly ... be given the
opportunity to argue that to the jury.

As discussed supra, the expert testinony of Dr. Shoner, who
has been admtted to testify as an expert on nunerous occasi ons and
whose expertise in his field is not challenged, may be admtted
only if it assists the jury. See Pipitone, 288 F.3d at 245. The
prior exclusion of his testinmony by the Ninth Grcuit is highly
i nstructive. In United States v. Poole, 794 F.2d 462 (9th Cir
1986), the defendant was convicted of robbing two savings and | oan
institutions after eyewitnesses identified hi mfroma phot ospread.
The def endant sought to i ntroduce expert testinony by Dr. Shoner to
address possible defects in eyewtness identifications. The
Governnent’s notion in limne to exclude that testinony was

granted, and the Ninth Grcuit affirned, relying on its earlier
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holding “that ‘effective cross-examnation is adequate to reveal
any i nconsi stencies or deficiencies inthe eye-wtness testinony’ ”.
ld. at 468 (quoting United States v. Amaral, 488 F.2d 1148, 1153
(9th Gr. 1973)).

MG nnis’ case falls sonmewhere between our court’s decisions
in More and Al exander: the other evidence of guilt is neither
“overwhel mng”, as in More, nor non-existent, as in Al exander.
The evidence includes the painter-style jeans with distinctive
white stitching and the duffel bag found in MG nnis’ bedroom
closet. Evidence at trial showed that, although the painter-style
jeans were likely a common variety of trousers, this pair had a
wel | -worn crease frombeing fol ded at the bottom as did those worn
by the robber. Further, they |ooked the sane as the robber’s
trousers through the bank’s surveillance canera. In this regard,
the I ead FBI Agent investigating the case explai ned how he placed
MG nnis’ jeans on a mannequin and took it to the bank to
phot ograph McG nnis’ jeans with the sanme surveill ance equi pnent.

Def ense counsel elicited sonme doubt concerning these itens
seized at MG nnis’ hone. Cn direct exam nation, both bank tellers
had been showmn McG nnis’ duffel bag and had stated it was the bag
used in the robbery. On cross-exam nation, however, they were
unabl e to renmenber its exact coloring, although both renenbered it
was dark; they also did not renenber whether they had seen a

medal lion like the one that figured promnently on McG nnis’ bag.
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In addition, direct and cross-examnation of |ay wtnesses
reveal ed: seven individuals in addition to MG nnis had been
identified from the photograph placed in the newspaper; and,
al t hough nost of those seven individuals were later ruled out as
suspects, this was not done until after McG nni s had been arrested.
McG nni s’ counsel challenged the recognition w tnesses and their
concl usions that the robber | ooked Iike MG nnis; he asked each of
McG nni s’ co-workers: whether they knew other callers had naned
ot her possi bl e suspects based on the picture in the newspaper; and
whet her they were asked to select MG@nnis from a set of
phot ogr aphs. Wen each witness answered the | atter question in the
negative, McG nni s’ counsel enphasized the wi tnesses operated from
a “sanple of one”. Anmong other things, this nmay have been for
| ater use in Dr. Shoner’s proposed testinony that these individuals
were not asked to select McG@nnis from a I|ine-up. That these
recognition witnesses, each of whomknew McG nni s, may, or may not,
have benefitted from a Iline-up was not beyond the jury’'s
conpr ehensi on. Nor was the jury unaware that neither the
Governnent nor the defense asked the eyewitness bank tellers to
identify McG nnis as the robber.

Further, MG nnis’ counsel questioned the w tnesses about
their confidence level in their recognition of MG nnis. Anmong
other things, this was for later use in Dr. Shoner’s proposed

testinony that witness confidence in an identification does not
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correlate with accuracy of identification. See United States v.
Brownl ee, 454 F.3d 131, 140-44 (3d Gr. 2006). Al t hough this
confidence-1evel testinony m ght have been nade nore beneficial to
McG nnis through Dr. Shoner’s proposed testinony, the district
court did not abuse its discretion in concluding the jurors could
di sbel i eve t he Governnent’ s wi t nesses (and, therefore, in excluding
Dr. Shoner’s testinony).

The excluded expert testinony nore closely aligns with the
general psychol ogi cal testinony excluded i n Mbore than the precise,
tailored testinony admtted i n Al exander. Needless to say, we need
not decide whether, had MGnNnis presented an expert in
cel phal onetry or an expert in photographic conparisons, an
exclusion of that testinony woul d be an abuse of discretion. See
Al exander, 816 F.2d at 167.

Further, wunlike eyewitness cases, where an expert could
reasonably testify about the inpact of a stressful situation and
menory of an eyewitness to a crinme, the recognition wtnesses at
i ssue here all testified the photographs | ooked Ii ke McG nnis, but
it was repeatedly clarified that none of these w tnesses were at
the robbery. A jury does not need an expert to explain that these
W tnesses could not confirm McG nnis’ presence at a robbery at
whi ch they were not present. See Dixon, 413 F. 3d at 524.

The district court’s prudent approach in ruling on the notion

to exclude conported with Rule 702. It delayed ruling until after
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t he Governnent’s case-in-chief and hearing Dr. Shoner’s proposed
testinony outside the presence of the jury. Only then did it
conclude the testinony would not be helpful to it. Based on our
review of the record, this ruling did not constitute an abuse of
di scretion.

B

Concomtantly, MGnNnis mintains the exclusion of the
testinony violates the Constitution. He asserts his right to
present a conpl ete def ense —under either the Due Process C ause of
the Fifth Amendnent or the Conpul sory Process and Confrontation
Cl auses of the Sixth Anmendnent —was t hwart ed because he was unabl e
to challenge a critical portion of the Governnent’'s case.
(Al'though McGnnis did not raise this claim at trial, he did
preserve it for reviewby raising it pre-trial in oppositionto the
Governnent’s notion in limne. See FED. R Evib. 103(a).)

No violation of the right to present a conpl ete defense occurs
where, as here, the trial proceedings involved several wtnesses
for both the Covernnent and the defense, and this particular
W tness was excluded because the district court concluded, after
listening to the witness’ proposed testinony, that it would not
assist the jury. See United States v. Mliet, 804 F.2d 853, 859
(5th Cr. 1986) (noting that a conplete defense challenge is

meritorious when two factors are present: the excluded evidence is
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i ndi spensable to the theory of defense; and the district court
fails to provide a rational justification for its exclusion).
L1,
For the foregoing reasons, the judgnent is

AFF| RMED.
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