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Before JOLLY, DAVIS, and ONEN, G rcuit Judges.
PER CURI AM *

Bar t hol onmess Robi chaux, Loui siana prisoner # 91571, requests
a Certificate of Appealability (COA) to appeal the district court’s
dismssal of his 28 US. C § 2254 petition as tine-barred.
Robi chaux argues that his 28 U S. C. § 2254 petition was tinely
because he tinely mailed his wit application to the Louisiana
Suprene Court while incarcerated at Ol eans Parish Prison in March

2001.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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To obtain a COA, Robichaux nust nake a substantial show ng of
the denial of a constitutional right. See 28 U.S.C. § 2253(c)(2).
When, as here, a district court dismsses a habeas petition on
procedural grounds w thout reaching the underlying constitutional
clains, a COA may not issue unless the prisoner shows that “jurists
of reason would find it debatable whether the petition states a
valid claim of the denial of a constitutional right and that
jurists of reason would find it debatable whether the district

court was correct in its procedural ruling.” Slack v. MDaniel

529 U. S. 473, 484 (2000).

Robi chaux has shown that reasonable jurists would debate
whet her the district court’s procedural ruling was correct and has
al so shown that his petition states a claimfor the denial of a
constitutional right. See id. Accordingly, a COA is hereby
CGRANTED.

Rule X 8§ 5(a) of the Louisiana Suprene Court Rul es provides
that a petition for review of a decision of a court of appeal nust
be filed within 30 days of the mailing of the notice of the
original judgment of the court of appeal. Rule X 8 5(d) provides
that an application for a wit is deened tinely if nmailed before
the filing deadline. Thus the very |anguage of the rule itself
defines filing as tinely mailing, and no resort to a mail box rule
is required. Docunents submtted by Robi chaux on appeal as well as
filings of record and the subsequent treatnment of his wit on

direct appeal in the state courts indicate that his wit
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application was tinely filed. See Gillette v. Warden, 372 F.3d

765, 775 (5th Gr. 2004); State v. Sosa, 888 So. 2d 192 (La. 2004).

The district court’s judgnent denying Robichaux’s 28 U S. C.
§ 2254 petition as tinme-barred is hereby VACATED, and this case is
REMANDED to the district court for consideration of the
constitutional clains set forth in Robichaux’s 28 U S.C. § 2254
petition.

GRANT COA; VACATE and REMAND.



