United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T December 12, 2006

Charles R. Fulbruge llI
Clerk

No. 05-20357
c/w No. 05-20503
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus

ANH TUAN TRAN
Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Southern District of Texas
USDC No. 4:04-CR-433-ALL

Before KING WENER, and OAEN, G rcuit Judges.
PER CURI AM *

Anh Tuan Tran appeals the sentence inposed follow ng his
guilty-plea convictions for possession wth the intent to
distribute a controll ed substance and being a felon in possession
of a firearm Tran argues that the district court erred in
sentenci ng hi m based on additional anmounts of controlled
subst ances not charged in the indictnent and not admtted by him
during his plea colloquy. He argues that because the additional

anounts of controlled substances were not proved beyond a

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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reasonabl e doubt, his sentence was erroneous under United States

v. Booker, 543 U. S. 220 (2005).

Tran was sentenced after Booker was decided and therefore he
was not subjected to a mandatory sentencing regine. “Booker
contenplates that, with the nmandatory use of the Quidelines
exci sed, the Sixth Anendnent will not inpede a sentencing judge

fromfinding all facts relevant to sentencing.” United States v.

Johnson, 445 F.3d 793, 798 (5th Cir.), cert. denied, 126 S. C

2884 (2006). “The sentencing judge is entitled to find by a
preponderance of the evidence all the facts relevant to the
determ nation of a Quideline sentencing range and all facts
relevant to the determ nation of a non-Cuidelines sentence.” 1d.
Such is the case “even where cal cul ation of the appropriate range
requires the court to take into account facts not proven to a
jury.” 1d. Accordingly, Tran’s argunent |acks nerit.

AFFI RVED.



