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PER CURI AM *
Petitioner-Appellant appeals the district court’s order
di sm ssing his habeas petition for |ack of subject matter
jurisdiction. W AFFIRM
I
Petitioner-Appellant, a Mexican national, was granted | awf ul

per manent resident status in 1990. On July 13, 1992, he pled

Pursuant to 5TH G R R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH CR R
47.5. 4.



guilty to sexually assaulting a child, his niece, in the second
degree and was placed on probation for ten years. Based on this
conviction, the Departnent of Honeland Security charged himwth
renmovabi lity for having been convicted of an aggravated fel ony
under section 237(a)(2)(A)(iii) of the Immgration and

Nat uralization Act (“Act”), 8 U S.C. § 1227(a)(2)(A) (iii). See
section 101(a)(43)(A) of the Act, 8 U S.C. § 1101(a)(43)(A
(defining sexual abuse of a m nor as an aggravated fel ony).

G ven the serious nature of his crine, Petitioner-Appellant
bore the burden of establishing unusual or outstanding equities
in order to qualify for a discretionary waiver of inadmssibility
under former section 212(c)of the Act, codified at 8 U S.C. §

1182(c).! WMatter of Buscem , 19 I &N Dec. 628 (BI A 1988). The

immgration judge (“1J”) granted Petitioner-Appellant’s
application for waiver fromdeportati on under section 212(c),
finding that he nmet his burden of denonstrating he deserved the
relief as a matter of discretion. The Departnent of Honel and
Security appealed the grant of relief fromrenoval. The Board of
| mm gration Appeals (“BlIA’) reversed the 1J's decision and deni ed
the relief because it did not find that Petitioner-Appellant’s
famly ties and his enpl oynent history outwei ghed the gravity of

Petitioner-Appellant’s offense. The BIA also did not agree with

1 Al t hough repealed in 1996, section 212(c)relief remains
avai l abl e for convictions occurring prior to the repeal of that
section. INSv. St. Cyr, 533 U S. 289, 326 (2001).
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the 1J that Petitioner-Appellant had established rehabilitation
as a positive equity, noting that the Petitioner-Appellant
testified that he woul d have continued having sexual relations
wth his niece, a mnor at the tine, if she had not reported the
acts at school. |In addition, the BIA noted that Petitioner-
Appellant did not think it was “such a great crine” to have had
sexual relations with his niece since he had becone sexually
involved with his wife when they both were mnors. Thus, the BIA
concluded that Petitioner-Appellant’s statenents “indi cat e[ d]
that [ Guzman] does not appreciate either the wongful ness of
adults having sex with children or of incestuous sexual
relationships.” Hence, the Bl A vacated the |1J’s decision
granting Petitioner-Appellant the waiver and ordered Petitioner-
Appel l ant’ s renoval to Mexi co.

Petitioner-Appellant filed a district court habeas corpus
suit challenging the decision of the Bl A denying his application
for discretionary relief fromrenoval. He argued that he was
entitled to habeas relief based on the BIA s inproper bal anci ng
of the equities in reversing the 1J's decision. The district
court granted the governnent’s notion to dismss for |ack of
subject matter jurisdiction under 28 U S.C. 8§ 2241(c)(3) because
“Guzman failed to state any cogni zabl e constitutional or

statutory claimin his petition.”



We review de novo the district court’s | egal determ nations

regarding jurisdiction. Requena-Rodriguez v. Pasquarell, 190

F.3d 299, 302 (5th Gr. 1999).

Section 2241(c)(3) may be used broadly to chall enge orders
of deportation as being in violation of the Constitution or |aws
or treaties of the United States. Thus, federal courts retain
habeas jurisdiction to review statutory and constitutional
clains. However, section 2241(c)(3) does not confer jurisdiction
to review denials of discretionary relief by an IJ or the BIA

Bravo v. Ashcroft, 341 F.3d 590, 592 (5th Cr. 2003).

We find that Petitioner-Appellant fails to state any
cogni zabl e constitutional or statutory claimin his petition. 1In
addition, as former 8 212(c) of the Act is a discretionary form
of relief, we agree that the district court did not have habeas
jurisdiction to review the BIA' s decision to deny Petitioner-
Appel l ant relief nmade avail abl e under that section.

Thus, we AFFIRM the district court’s dism ssal of
Petitioner-Appellant’s habeas petition for |ack of subject matter

jurisdiction.



