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Appeal fromthe United States District Court
for the Southern District of Texas, Houston D vision

Bef ore GARWOOD, CLEMENT, AND PRADO, Circuit Judges.
EDWARD C. PRADO, Circuit Judge:”

Can-Am International, L.L.C (“Can-Anf) appeals the district
court’s entry of final judgnment dismssing its action for |ack of
subject matter jurisdiction. The district court found that no
exception to sovereign immunity applies under the Foreign
Sovereign Imunity Act (“FSIA"), 28 U S.C. § 1602 et seq., to

support jurisdiction over Appell ees.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Iimted circunstances set forth in 5TH QR R 47.5. 4.
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I

Appel lant Can-Am International, L.L.C is registered in
Texas. Laura Lee Sorsby is its founder and CEO.  Appellees are
the Republic of Trinidad and Tobago and one of its political
bodi es, the Tobago House Assenbly.

The Republic of Trinidad and Tobago (“T&T”) conprises two
islands in the Caribbean Sea near Venezuela. After achieving
i ndependence from G eat Britain in 1962, the T&T central
gover nnent established the Tobago House of Assenbly (“THA") to
adm ni ster Tobago Island. The THA consists of an Executive
Council, which conprises several Secretaries, including the Chief
Secretary. The responsibilities of the Ofice of Chief Secretary
i ncl ude pl anni ng Tobago |sland devel opnent projects. At al
relevant tines in this case, the House Chief Adm nistrator or
Chi ef Secretary was either Allan Richards or Hochoy Charles.!?

In 1997, Sorsby marketed her services as a financial
consultant to T&T and the THA. After learning that the THA
needed financing for various devel opnent projects, Sorshby
i ncorporated Can-Am lInternational, L.L.C. (“Can-Ani) in Texas in
1998 and began submtting finance proposals to the THA

Can- Am asserts that it sought funding proposals for

! The titles of these individuals and the dates in which
they held these titles are not clear fromthe parties’ briefs,
but (like the district court noted in its order) these details do
not affect the court’s disposition.
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conventional financing to be backed by a governnent guarantee in
early 1998. Later, in Novenber 1998, it sought funding proposals
for conventional financing to be collateralized by THA assets.
On February 5, 1999, Sorsby sent a letter to Richards outlining a
fi nanci ng program Sorsby had arranged through a large United
States insurance conpany. |In that letter she wote:
W are willing to cone back to Tobago and work with you in
order to try and put this whole thing together. But before
we conme, we would appreciate it if you could appoint our
conpany as your consultant/agent. This does not commt the
Governnent to anything. You do not have to pay us anything
if the | oan does not go though [sic]. |If you decide you do
not wish to take the |l oan and participate in the trading
program then the appoi nt nent becones null and voi d.
On February 22, 1999, the THA appoi nted Sorsby, CEO of Can-
Am International, L.L.C, as the financial consultant for three
of its devel opnent projects. Paragraphs 5 and 6 of the

appoi ntnent letter read:

5. This agency wll be revoked in witing if M. Sorsby has
failed to perform

6. This agency agreenent will remain in effect for six
months, with an option of renewal, subject to the Tobago
House of Assenbly’s satisfaction with Ms. Laura-Lee [sic]
Sorsby’s performance and the continuance of its engagenent
w th ongoi ng financing arranged by Can-Am I nternati onal
L.L.C
Charles allocated THA office space to Sorsby along with this
appoi nt nent .
On March 27, 1999, the parties formalized their relationship

by outlining their respective responsibilities in a Menorandum of



No. 05-20007
-4-

Understanding (“MOUJ’).2 Sorsby’s responsibilities included:
introducing different financing structures to the THA for
governnent review and sel ection; arranging the funding
institution subject to THA approval; providi ng contractual
arrangenents with program managers of trading groups acceptable
to the THA, negotiating interest rates, if required, payable on
the funds held in T&T' s account, subject to the approval of the
THA;, arranging for the profits generated by the financing program
to go into a THA trust account; working wwth the THA to arrange
collateral, if required, for the financing program sel ected by
the THA; and investigating and arrangi ng the | owest interest
rates, if required, for the THA s sel ection and approval .

The THA's responsibilities under the MOU incl uded: providing
the nost feasible and high priority projects for financing;
getting all the necessary governnent approvals to inplenent the
financi ng program sel ected by the THA fromthose submtted by
Sorsby; executing all docunents necessary to inplenent the
sel ected financing progranm and arranging all necessary
governnent coll ateral as required.

The MOU states in paragraph 1.1, “All nmatters that require

financial commtnents by the THA shall be brought to the notice

2 As noted by the district court, the MOU states that it is
bet ween the THA and Sorsby, rather than the THA and the plaintiff
Can-Am The district court did not decide “whether the party
desi gnation was part of an on-going msrepresentation or nerely a
drafting error.”
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of the THA for agreenent before any final commtnents are nade.”

The MOU s fee clauses provide that:

THA agrees to pay the Financial Consultant a fee equal to

ten percent (10% of all nonies earned fromthe private

pl acenment (or other funding prograns) out of funds provided

to THA generated by the fund|ng program arranged by the

Fi nanci al Consul tant.

In the event that THA selects a form of conventi onal

financing fromthe financing structures submtted by the

Fi nanci al Consultant, the parties shall negotiate . . . a

fee agreeable to both parties to conpensate the Financi al

Consultant for the services in arranging such financing.

As to duration, the MOU states:

1.4 The agency appointnent will remain in effect fromthe

time trading begins or as long as THA is receiving funds

t hrough any tradi ng prograns of financial arrangenents

provi ded by the Financial Consultant

1.5 This agency appoi ntnent can only be revoked in witing

if the Financial Consultant fails to performon the terns of

this MOU.

Furthernore, the MOU has a choice of |aw provision: “This
MOU and all anmendnents thereto shall be governed and constructed
in accordance with the laws of the Republic of Trinidad and
Tobago. ”

The THA did not pursue the financing programoutlined in
Sorsby’s February 5th letter. 1In early April 1999 Sorsby
arranged for the THA officials to travel to London, England, for
a series of neetings where various individuals presented

i nvest ment opportunities for the THA's consideration.® One

3 Al though Appellees originally sought conventional
financing proposals, it considered financing through investnent.
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proposal canme froma London firmcalled the Bower Cotton G oup,
for which paynent was guaranteed by a bank in Switzerland. The
proposal required Appellees to invest ten mllion United States
dollars. Three days afterwards,* Sorsby wote the THA' s Chi ef
secretary:
We have wonderful and tinely news for the THA. Bower Cotton
[ has] available at the present tinme US$100 million
dollars of good clean funds. They have an investor they are
pl acing into the program Because of the investor’s
contract with Bower Cotton . . . we are on a short tine fuse
[ sic].
After requesting a letter of intent, proof of funds, and pay
orders, Sorsby wote, “W nust have these things in order to get
your contract issued fromthe bank for your review and approval.”
Regardi ng the pay orders, she wote, “Renenber our pay orders are
generated through the trade, so if you do not go forward with the
contract, these pay orders will be worthless.”

Thus, upon returning to Tobago, the House Chief Secretary
executed various docunents related to the Bower Cotton proposal
including a letter of intent, an “lIrrevocable Pay Order” (*pay
order”), and a letter of exclusivity. These docunents explicitly
reference a code specifically designated for the Bower Cotton
proposal and are signed by the THA Chief Secretary Charles. The
docunents are dated April 19, 1999, but were signed on April 30,

1999.

4 The letter erroneously bears the date March 12, 1999. It
shoul d have been dated April 12, 1999.



No. 05-20007
-7-

The letter of intent is addressed to Peter Newton,® the
program manager for the potential investnent, and states, “I
herewith grant you the exclusive right to provide nme with the
best available investnment programto facilitate the private
pl acenent of these funds.” The letter provides that the THA
Chief Secretary is “willing and able to enter $ Ten MIlion US
[sic] dollars for participation into a private bank-secured
I nvest ment programre, subject to nmy [the Chief Secretary’ s]
approval of the contract.”

The pay order provides that Sorsby, in her individual
capacity, wll receive “[a] total of 10% (Ten Percent) of the net
di sbursabl e profits received by [the THA] or any Conpany on their

behalf to facilitate the investnent transaction . The pay
order nanes Sorsby as the beneficiary. It also states, “The
| rrevocabl e Pay Order is valid upon commencenent of the start of

the transaction herein . The pay order also includes a
wai ver of immunity rights, and it submts the transaction to
gover nance under the International Chanber of Commerce Rul es of
Conciliation and Arbitration.

The letter of exclusivity is also addressed to Newton and

states in relevant part: “I [Charles], the undersigned, herewith

grant the trade program nmanager/adm nistrator/facilitator ful

5> Appel l ees identify Newton as an affiliate of Nikea, N V.
(“Ni kea”), an engineering conpany that Sorsby alleges would have
hel ped to construct the THA' s projects.
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exclusive right as our sole agent for 20 banking days fromthe
above date [April 19, 1999], to enter these funds for nme, or the
corporation into the best avail abl e bank-secured i nvest nent
program’”

Despite Sorsby’s reconmmendation to accept the Bower Cotton
proposal and a letter fromher stating that there was a short
wi ndow of tine to decide, the THA did not fund the Bower Cotton
proposal. On July 11, 1999, Sorsby wote an enmail to Rennie
Dumas, a staff menber at the THA, and stated, “. . . | cannot
afford to keep giving away ny services . . . . [T]lhe letter
[ Charl es] prepared and the payorder [sic] neant nothing since
[the THA] did not go forward.” Sorsby continued to submt
i nvestment proposals to the THA, which rejected themall. On
March 7, 2000, Sorsby wote a |etter addressed to Charl es
expressing her frustration wwth the THA: “1 have always tried to
get you what you need, |lawyers, funding etc. [sic], and have not
ever charged you a dine.” Thereafter, sonme THA officials net
with sonme financiers introduced by Sorsby, but did not enter into
any agreenent with them The THA never obtained or received any
money from any financing source introduced by Sorsby or Can-Am

I

I n Novenber 2001, Can-Amfiled a conplaint against T&T and

the THA in the District Court for the Southern District of Texas.

It later filed an anmended conplaint to include a claimfor
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quantumneruit. T&T and the THA filed a notion to dismss, or
alternatively, a notion for summary judgnent based primarily on
the Foreign Sovereign Inmmunity Act (FSIA). The district court
deni ed the notion because it needed di scovery to decide the issue
of whether the FSIA applied to Appellees.

After discovery, in April 2004, T&T and the THA filed a
nmotion for sunmmary judgnent claimng the court did not have
jurisdiction over Can-Am s clains pursuant to the FSIA.
Alternatively, they argued for sunmary judgnment because no
genui ne issue existed as to any material fact, and that both T&T
and the THA were entitled to judgnent as a nmatter of law for al
cl ai ms.

On Septenber 8, 2005, the district court judge di sm ssed
Can-Amis claimfor |ack of subject matter jurisdiction. It
concl uded that the FSIA precluded the court fromreaching the
merits of the case, reasoning that “there is no basis to overcone
[ Appel | ees’ ] presunption of immunity.” The district court denied

Can-Amis notion for reconsiderati on on Novenber 23, 2004.

111
Can- Am appeal s the district court’s entry of final judgnent
dismssing its action for |ack of subject matter jurisdiction

after having found no exception to sovereign inmunity applies to
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Appel | ees. Can- Am argues that Appellees are subject to
jurisdiction under two exceptions to its sovereign inmmunity under
the FSI A the waiver exception and the conmmercial activity
excepti on.

The exi stence of subject matter jurisdiction under the FSIA

is a question of law which is reviewed de novo. Stena Rederi AB

V. Conm sion de Contratos del Comite Ejecutivo CGCeneral del

Si ndi cat o Revol uci onari o de Trabaj adores Petroleros de |la

Republica Mexicana S.C., 923 F.2d 380, 386 (5th Cr. 1991). The

FSI A provides a framework for determ ning whether a court within
the United States may exercise jurisdiction over a foreign state.
The FSI A provides the sole basis for obtaining jurisdiction over
a foreign state in a court in the United States. Argentine

Republic v. Anerada Hess Shipping Corp., 488 U S. 428, 434

(1989). Under the FSIA a “foreign state shall be i nmune from
the jurisdiction of the courts of the United States and of the
States” unless one of the several statutorily defined exceptions

applies. 28 U S.C. 8§ 1604; see Verlinden B.V. v. Cent. Bank of

Ni geria, 461 U S. 480, 488-89 (1983)(“Wien one of [the] specified
exceptions applies, ‘the foreign state shall be liable in the
sanme manner and to the sane extent as a private individual under
i ke circunstances.’ ”)(citing 28 U S.C. §8 1606). The exceptions
are enunerated in 28 U.S.C. 8§ 1605.

Courts nust apply the FSIA “in every action against a
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foreign sovereign, since subject matter jurisdiction in any such
action depends on the existence of one of the specified
exceptions to foreign sovereign imunity.” Verlinden, 461 U S
at 493. The party claimng FSIA imunity nust establish a prinm
facie case that it satisfies FSIA' s definition of a foreign

state, thereby creating a presunption of imunity. United States

v. Mats, 961 F.2d 1198, 1205 (5th Cr. 1992); see also Keller v.

Cent. Bank of Nigeria, 277 F.3d 811, 815 (6th Cr. 2002); Export

Goup v. Reef Indus., Inc., 54 F.3d 1466, 1470 (9th Cr. 1995).

Then, the burden of production shifts to the non-novant to
provi de facts show ng that an exception applies. Mats, 961 F. 2d
at 1205. To overcone a presunption of inmmunity, Can-Am nust
prove that the conduct that forns the basis of its conplaint
falls within one of the statutorily defined exceptions. Republic

of Argentina v. Weltover, Inc., 504 U S. 607, 610-11 (1992); see

28 U. S.C. 1605 (exceptions to the jurisdictional inmmunity of a
foreign state). Because it is undisputed that T&T is a foreign
state and that the THA is T&T' s instrunentality as defined in 28
U S C 8 1603, under the FSIA they enjoy a presunption of
immunity. Accordingly, the issue of subject matter jurisdiction
turns on whether Can-Am rebuts the presunption of immunity

enj oyed by T&T and the THA

Two FSIA imunity exception provisions are at issue. The

first is section 1605(a)(1), which discusses waiver. The second
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is section 1605(a)(2), which discusses comercial activity. It
is Can-Am s burden to show that Appellees waived their imunity,
or that Appellees’ conduct that forns the basis of Can-Am s
conplaint is coomercial activity as defined by the FSIA. A
failure to satisfy the statute’ s exceptions deprives a federal

court of subject matter jurisdiction. Stena, 923 F.2d at 386.

A. Wiet her T&T or the THA waived their imunity

Nei t her T&T nor the THA wai ved sovereign inmunity with
respect to the conduct upon which Can-Ani s conpl ai nt stands,
because the docunent containing the waiver clause was

conditional, and the condition never occurred.
Subsection (a)(1) states:

(a) A foreign state shall not be inmune fromthe
jurisdiction of the courts of the United States or of the
States in any case (1) in which the foreign state has wai ved
its immunity either explicitly or by inplication,
notw t hstandi ng any wi thdrawal of the waiver which the
foreign state nmay purport to effect except in accordance
wth the terns of the waiver].]

28 U.S.C. § 1605(a)(1).

To be effective, a waiver of sovereign imunity nust be
either inplicit or explicit. FSIA s “waiver exception is

narromy construed.” Pere v. Nuovo Pignone, Inc., 150 F. 3d 477,

482 (5th Gir. 1998).°

6 Here, only an explicit waiver is at issue.
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The district court held that the the waiver of immnity
rights in the Bower Cotton pay order was “ineffective” and

“condition[al].” The district court stated:

[ T] he pay order was never executed because no [ THA] funds
ever transferred to the disbursenent account. |In fact, the
transaction ended with the [THA]'s decision to withhold its
funds. Wthout the transfer of funds, there is no
transaction and therefore, no pay order. Hence, there is no
wai ver.

Can- Am di sagrees with the district court’s reasoning. It clains
the waiver of immnity rights in the Bower Cotton pay order is a
general express waiver. The gravanen of Can-Anis argunent is
that the pay order is by its own terns “valid upon the
commencenent of the start of the transaction herein,” such that
the transaction began wth Charles’s subm ssion of the pay order,
the letter of intent, and the letter of exclusivity. Can-Am
therefore clainms that the THA's “decision” to withhold funds was

a breach of its “obligation” to fund.

In addition, Can-Am argues that the district court’s
assertion that “[n]o evidence has been proffered that the Chief
Secretary ever approved the contract to fund the Bower Cotton
proposal” is false. It refers to the letter of intent, saying
that Charles “expressly approved the transaction” by signing it.
Can- Am t hen nmakes the | eap that Charles approved the “contract”
through the letter of exclusivity by “granting the trade program

manager/adm ni strator/facilitator full exclusive right as our
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sol e agent for 20 banking days . . . to enter the funds . . . in
t he best avail abl e bank-secured i nvestnent program” Thus, Can-
Am mai ntains that a contract was forned through the THA s

subm ssi on of these docunents.

Finally, Can-Amtakes issue with the notion that the waiver
is conditional on the funding of the Bower Cotton proposal. Can-
Am states, “[t]here is no | anguage in the waiver provision or any
ot her evidence before the district court that limts or
conditions in anyway the explicit waiver.” Can-Am focuses on the

word “all” in the waiver clause found in the pay order:

Thi s docunent binds all parties, their enployees,

associ ates, transfers, assigns and/or designees. Any
facsimle of this docunent shall be deened as | egal and

bi nding on all parties hereto and shall be so construed to
any court of |aw regardless of State, nation, or Province
wai ving all rights of imunity, regardl ess of whether

di pl omatic, sovereign or otherw se, which shall give this
docunent full force and legal effect to true purpose and
intent of this agreenent as so construed by its signing
parties.

(Enphasi s added.) Thus, Can-Am argues that the waiver clause in

the pay order is explicit and unconditional.

Appel l ees maintain that Can-An s argunent “is based on a
strained interpretation of |anguage in a docunent ostensibly
prepared for a transaction that never occurred . . . .” They
enphasi ze that wthout a transfer of funds in connection with the
Bower Cotton proposal, there was no transaction. Wthout a

transaction, there is no applicabl e waiver.
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We agree with the district court that “the all eged waiver
was a limted waiver.” The waiver is contained in a docunent
that references a specific investnent transaction for which there

is no contract. The waiver is |limted in its scope, applying

solely to the Bower Cotton proposal. The pay order specifically
references the code designating the Bower Cotton proposal. The
word “all” in the waiver clause is also conditioned on the

fundi ng of the Bower Cotton proposal. The paynent authorized by
the order is conditioned on the investnment transaction, which in
turn relied on the THA's approval of and signhature on a contract
between it and the bank. There was no investnent transaction in
relation to the Bower Cotton proposal. Sorsby’s contingency fee
depended on profits generated by an investnent that was never
made; the THA never signed a contract with a bank in relation to
such an investnent. The waiver clause exists within a docunent
that specifically relates to an investnent transacti on which
never transpired. Thus, the waiver of “all rights of immunity”
also relates to the investnent transaction which never
transpired. W find that Appellees did not waive their sovereign
i nuni ty.

B. Whet her T&T's/the THA's conduct fits the commercial activity
exception

Forei gn sovereigns are not immune fromjudicial process in

actions based upon commercial activity that has a jurisdictional
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nexus with the United States, as defined by the FSIA. Stena, 923
F.2d at 386 (citing 28 U . S.C. §8 1605(a)(2)). Because Can-Anis
action is not based upon a commercial activity that has a
jurisdictional nexus with the United States, Appellees renmain

i nmune.

In order to decide whether the comercial activity exception
applies, first, the relevant activity nust be identified. “This
requi res focusing on the acts of the nanmed defendant, not on
ot her acts that may have had a causal connection with the suit.
In particular, we nust isolate those specific acts of the naned
defendant that formthe basis of the plaintiff’s suit.” De

Sanchez v. Banco Central de N caragua, 770 F.2d 1385, 1391 (5th

Cir. 1985)(citation omtted).

Second, the court nust determne if the relevant activity is
sovereign or conmmercial. The statutory definition of “commerci al
activity” is “either a regular course of commercial conduct or a
particul ar commercial transaction or act.” 28 U S.C. § 1603(d).’

The second sentence of 8§ 1603(d) directs the courts to | ook at

" Courts have accepted that the circular definition for
“commercial activity” in § 1603(d) was a nandate by Congress
aut horizing the courts to define the concept on an case-by-case
basis. See H Rep. No. 9401487, 94th Cong., 2d Sess. at 16
(stating that federal courts are given “a great deal of latitude
in determning what is a ‘commercial activity'” under the FSIA).
The statute does give us sonme gui dance, however, in approaching
the task of distinguishing between sovereign and comrerci al
activities, as discussed bel ow.
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the “nature” of an activity rather than its “purpose” in
determ ning whether it is commercial. Thus, the Suprene Court
has defined an activity as having a comrercial nature for
purposes of FSIA imunity if it is of a type that a private
person woul d customarily engage in for profit. Wltover, 504

US at 614; Callejo v. Bancone, S.A., 764 F.2d 1101, 1108 n.6

(5th Gr. 1985). A foreign governnent’s acts nmay be deened
commerci al when that foreign governnent is not acting “as a
regul ator of the market, but in the manner of a private player

withinit.”® WIltover, 504 U S. at 614.

Finally, if the relevant activity is commercial in nature,
the court nust determ ne whether it had the requisite
jurisdictional nexus with the United States. A foreign state

will not be inmmune in a case

[a] in which the action is based upon a conmercial activity
carried on in the United States by the foreign state; or [Db]
upon an act performed in the United States in connection
wth a commercial activity of the foreign state el sewhere;
or [c] upon an act outside the territory of the United
States in connection wwth a cormmercial activity of the

8 Courts have typically held that contracts for the
procurenent of goods and services are commercial rather than
governnental in nature. See United States v. Mdats, 961 F.2d
1198, 1205 (5th Gr. 1992)(contract for settlenment agreenent is
comercial); Rush-Presbyterian-St. Luke’'s Med. Ctr. v. Hellenic
Republic, 877 F.2d 574, 581 (7th Cr. 1989)(contract for purchase
of nedical services is commercial); Practical Concepts, Inc. V.
Republic of Bolivia, 811 F.2d 1543, 1550 (D.C. Gr. 1987)
(contract for developing rural areas is commercial; Tex. Trading
& MIling Corp. v. Federal Republic of N geria, 647 F.2d 300, 310
(2d Cir. 1981)(contract for purchase of cenent is comercial).
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foreign state el sewhere and that act causes a direct effect
in the United States][.]

28 U S.C. 8 1605(a)(2). Any one of these connections with the
United States, if net, provides a sufficient basis for

jurisdiction. Stena, 923 F.2d at 386.

Stena further states, “[n]Jot only nust there be a
jurisdictional nexus between the United States and the conmerci al
acts of the foreign sovereign, there nmust be a connection between
the plaintiff’s cause of action and the comercial acts of the

foreign sovereign.” 1d. See also NYSA-ILA Pension Trust Fund v.

Garuda I ndonesia, 7 F.3d 35, 38 (2d Gr. 1993)(“In construing the

commercial activity exception, courts have required that a
significant nexus exist between the comercial activity in this
country upon which the exception is based and a plaintiff’s cause
of action.”)(citations omtted); Myats, 961 F.2d at 1205- 06;

Vencendora Oceani ca Navi gacion, S.A. v. Conpagni e National e

Al gerienne de Navigation, 730 F.2d 195, 200 (5th Gr. 1984). The

phr ase [ based upon’] is read nost naturally to nean those

el enments of a claimthat, if proven, would entitle a plaintiff to

relief under his theory of the case.” Saudi Arabia v. Nelson,
507 U. S. 349, 357 (1993). The court nust therefore focus only on

t he conduct on which Can-Anis action is based. |d. at 356.

Can-Ami s action is based on the appointnent of Sorsby as
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financial consultant for Appellees and the MOU defining Sorsby’s
and the THA' s responsibilities. It argues that the MOU is an
enforceabl e contract for Can-Am s services. Thus, Can-Am argues
that T&T and the THA are subject to jurisdiction under each of

the three parts to the commercial activity exception

1. Commercial activity in the United States

Section 1603(e) of the FSIA states: “A ‘comrercial activity
carried on in the United States by a foreign state’ neans
comercial activity carried on by such state and havi ng

substantial contact with the United States.”

The district court held that Can-Amfailed to present any
evidence indicating that T&T or the THA carried on any activity
t hat had substantial contact wwth the United States. It went on
to state that none of the THA s relevant activities, including
its appointnment of Sorsby as its financial consultant and its
consideration of various financing and investnent proposals,
occurred in the United States. However, Can-Am di sputes this
conclusion, pointing to Sorsby’s acts “as CEO of Can- Am
conducting financial consulting services for and on behal f of
[ Appel | ees], as their agent and financial consultant, in the
United States.” Can-Aminvokes agency theory to neet the

requi renent that the requisite acts be those of the naned
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def endant .

Appel | ees respond that Can- Am has not all eged anywhere that
Appel | ees engaged in any commercial activity in the United
States. Rather, they point out that all neetings between Can- Am
and T&T or the THA occurred in either Trinidad & Tobago or
London, and that all docunents were signed in Tobago. Appellees
al so state that the THA “declined to participate in [an] all eged
i nvest ment opportunity that woul d have required representatives
to travel to New York and deposit funds in an unnaned bank there

"  Appellees do not respond to Can-Anmis allegation that
Sorsby was T&T's and/or the THA' s agent, |ikely because Can- Am

did not substantiate its theory.

In order for Can-Amis claimunder this prong to survive, the

comrercial acts nust be of the naned Defendant. De Sanchez, 770

F.2d at 1391 (citation omtted). Can-Am argues that, as
financial consultant, it acted as Appellees’ agent and that its

actions can be inputed to T&T and the THA

Can-Amcites to Weltover to support its contention. But, as
Appel l ees identified in their brief, Wltover does not concl ude
that the acts of the plaintiff within the United States nay be
attributed to the defendant to defeat sovereign inmmunity.

Rather, it is the acts of the foreign governnent that determ ne
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if the foreign sovereign’'s acts are “commercial” within the

meani ng of the FSIA. Wltover, 504 U S at 614-16.

The burden of proving an agency rel ationship, which would
enable Can-Amto hold T&T and the THA liable, falls upon Can- Am

See Walter Fuller Aircraft Sales, Inc. v. Republic of the

Phi |l i ppines, 965 F.2d 1375, 1381 (5th G r. 1992). *“Qur precedent

indicates . . . we |ook to the ownershi p and nmanagenent
structure of the instrunentality, paying particularly close
attention to whether the governnent is involved in day-to-day
operations, as well as the extent to which the agent holds itself
out to be acting on behalf of the governnent.” 1d. at 1382

(citing Hester Int'l Corp. v. Fed. Rep. of Nigeria, 879 F.2d 170,

178, 181 (5th G r. 1989)). The record does not support the

al l egation that Appellees, as the supposed principal to Sorsby’s
agent, had both the right to assign Sorsby’s task and control the
means and details of the process by which she woul d acconplish
it. Can-Amdid not neet its burden of proof in proving the

exi stence of a principal-agent relationship between it and

Appel | ees. ®

® Can-Am al so points to Texas law, citing Holloway v.
Skinner, 898 S.W2d 793 (Tex. 1995), for the proposition that the
acts of an agent on behalf of the principal are deened to be the
principal’s acts. Even if we chose to rely on Texas |aw, Can-
Ami s argunent would fail since it does not cite any facts to show
it was controlled by T&T and the THA. See Walker Ins. Servs. v.
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Since Can- Am does not identify acts carried on in the United
States having substantial contact with the United States by the
named Appel |l ees, we lack jurisdiction over Appellees under this

prong of the commercial activity exception.

2. Acts perfornmed in the United States in connection with
commercial activity el sewhere

Acts of a foreign sovereign in the United States in
connection with foreign comercial activity may give rise to
subject matter jurisdiction. Stena, 923 F.2d at 388. In Stena,
the court held that the connection between the commerci al
activity and the plaintiff’s conplaint had to be material. 1d.
“Any material connection between ‘commercial activity el sewhere’
and the plaintiff’s conplaints . . . is irrelevant to the
determ nation of subject matter jurisdiction.” 1d. at 388. The
mat eri al connection nust be between the act perfornmed in the
United States and the plaintiff’s cause of action. Pere, 150

F.3d at 482.

The district court disposed of Can-Am s argunent with regard
to this prong in one sentence, which stated that “this prong does

not apply because the facts do not identify a commercial act

Bottle Rock Power Corp., 108 S.W3d 538, 549 (App. C. Tex.
2003) (stating that the defining feature of the agency
relationship is the principal’s right to control the actions of
t he agent).
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performed in the United States.”

Can- Am argues we have jurisdiction because Sorsby travel ed
t hroughout the United States to neet and negotiate with potenti al
i nvestors, and that Sorsby was Appell ees’ agent, whose acts are
i nputed to Appellees. Appellees respond that since the proposed
transaction with a third party never occurred, Can-Am cannot
satisfy this prong of the commercial activity exception requiring

that an act be performed in the United States.

Can- Am asserts that its financial consulting services are
the “commercial act[s] perforned in the United States.” In the
i nstant case, the material connection nust exist between Can-Anis
financial consulting services and Appel |l ees’ all eged breach of
contract, fraud, or negligent msrepresentation. First, there is
a question as to whether Sorsby’s acts in the United States
qualify as “comercial activities.” There are no cases to
support the notion that investigating potential investnent
options constitute commercial activity under the FSIA  Second,
Can-Ami s allegation that it acted as an agent of Appellees is not
substantiated. Third, it is illogical that plaintiff’s own acts

create the required material connection underlying its cause of

10 Appel lee’s brief also correctly notes, “In fact, Can-Am
fails to allege in its Amended Conpl aint that either T&T [or the]
THA has conducted any comercial activity anywhere.”
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action, because, after all, Can-Amnaintains that it nmet its end
of the bargain. Can-Am does not assert that Appellees perforned
any other commercial activities within the United States that

give rise to its cause of action

Anot her possible basis for Can-Anis claimis its contingent
fee based on the breach of an alleged contract entered into in
Tobago. However, Can-Anis services were to be rendered in
Tobago, and paynent of Can-Amis contingent fee was to be paid,
not fromthe United States, but fromprofits (if any) of the
al l eged investnent programheld in a Swi ss bank. Therefore, we
have no jurisdiction under this prong of the comrercial activity

excepti on.

3. Commercial activity outside the United States that has a
direct effect in the United States

Finally, Can-Am argues that “the [Appellees’] breach caused
a direct effect on the United States” because Sorsby, an Anmerican
citizen and CEO of an Anerican conpany, expected to be
conpensated for her work in the United States. The only direct
effect clained by Can-Amis the financial |oss to Sorsby from

Appel | ees’ al |l eged breach.

The Suprenme Court addressed the “direct effect” exception in
Weltover, 504 U. S. 607 (1992). In Wltover, the plaintiffs held

certain Argentine bonds. These bonds required Argentina to nmake
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paynment of principal and interest to bondholders in U S. dollars.
Paynent coul d be nmade through transfer on the London, Frankfurt,
Zurich, or New York market, at the election of the creditor.

When t he bonds began to mature, Argentina unilaterally extended
the time for paynent and of fered bondhol ders substitute
instrunments. The plaintiffs, two Panamani an corporations and a
Swi ss bank, refused to accept the rescheduling and insisted on
full paynent, specifying New York as the place where paynent
shoul d be nmade. The plaintiffs then brought suit in the U S
District Court alleging that Argentina’ s failure to pay the bonds
according to the original terns was a breach of contract.
Jurisdiction was all eged under section 1605(a)(2) of the FSIA
The plaintiffs argued that Argentina s refusal to nake paynent
caused a “direct effect” in the U S. because paynent that was
supposed to have been nade in New York was not made. The Suprene
Court agreed. The Suprene Court stated that “an effect is

‘“direct’ if it follows ‘as an i nmedi ate consequence of
defendant’s . . . activity.’” WlIltover, 504 U S. at 618
(citation omtted). After noting that the plaintiffs had
designated their accounts in New York as the place of paynent,
the Court concl uded, “Because New York was thus the place of

performance for Argentina’ s ultimte contractual obligations, the

reschedul i ng of those obligations necessarily had a ‘direct
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effect” in the United States: Mney that was supposed to have
been delivered to a New York bank for deposit was not

forthcomng.” [1d. at 619.1

W agree with the district court that Can-Am s | osses in
pursuit of an acceptabl e investnent opportunity for the Appell ees
are not enough to neet this prong of the commercial activity
exception. Even if Can-Am did provide evidence of its financial
| osses, this prong still would not be net. It is undisputed that
nei ther T&T nor the THA ever transferred noney in connection with
any alleged investnent opportunity identified by Can-Am hence,
the type of activity found to be commercial in Wltover and ot her
cases is absent here. Can-Anis alleged financial loss in the
United States in and of itself is not enough to neet this prong

of the commercial activity exception.
|V

Nei t her the waiver exception nor the conmmercial activity
exception to the FSIA apply to Appellees. Wile the THA did

i nclude a wai ver clause in the pay order, the pay order was

1 O her exanples of direct effect include when a def endant
agrees to pay funds to an account in the United States and then
fails to do so, Voest-Alpine Trading USA Corp. v. Bank of China,
142 F. 3d 887, 896 (5th Cr. 1998), and where a defendant’s
default on a letter of credit for which plaintiff had desi gnated
paynment to its bank account in New York, Hanil Bank v. PT. Bank
of Negara | ndonesia, 148 F.3d 127, 132 (2d Cr. 1998).
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conditioned on a transaction that never occurred, and the waiver
itself never went into effect. Further, Appellees did not
performany comrercial activities in the United States, nor did
they performany commercial activities in the United States with
a material connection to the conduct that forns the basis of Can-
Amis conplaint. Finally, Appellees did not perform any

commercial activities outside the United States that had a direct
effect in the United States. Because no exception under the FSIA
applies, Appellees are entitled to sovereign inmunity. W
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