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DUANE DRAPER,
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Def endants - Appel |l ees.
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Bef ore KING HI G3 NBOTHAM--antt-GARZA--Gi-redi t  Judges.

PER CURI AM *

In 1988, Duane Draper began working at the Karl Klenent Ford
deal ership in Decatur, Texas. In Septenber 2002, he was di agnosed
wth | eukem a and took FMLA | eave. After his FM.LA | eave expired,
Draper was still unable to work, and KK Ford term nated Draper’s

enpl oynent . He obtained a right to sue letter fromthe EEOC in

Pursuant to the 5THCIR R 47.5, the court has determned that this
opi nion should not be published and is not precedent except under linmited
circunstances set forth in 5THCR R 47.5.4.



August 2003.

The case now before us is the second related suit filed by
Draper, alleging causes of action under the ADA, FMLA, Title VII
and ERISA.! In the first suit, Draper filed a tinely response to
the Defendant’s notion for sunmary judgnent, after successfully
requesting an extension, and argued the nerits before the district
court, which ultimately granted the notion. Draper appeal ed,? only
to wthdraw the appeal and file suit in state court in January
2005. KK Ford renoved the case to federal court and again filed a
notion for summary judgnent.?3

Meanwhi | e, Draper’s attorney, G over Hankins, had applied for
adm ssion to the Bar of the Northern District of Texas, that
application denied. However, after a successful appeal initiated
i n August 2004, * Hankins was admtted in January 2006. During the
pendency of that appeal, Draper failed to file atinely response to
KK Ford’s notion for summary judgnent in the instant case and, five

days after the expiration of the deadline, noved for an extension

! In the first suit, Draper nanmed Karl Kl enent Enterprises, Inc. as
def endant .

2 No. 04-11004.

8 Team Anerica was a staff leasing conpany in the position of a co-
enployer with KK Ford under a client service agreenment at relevant tines for
purposes of Draper’s allegations. During a tel ephonic proceeding on August 15,
2005, all clains against Team Anerica were voluntarily di sm ssed.

4 See In re: Hankins, 154 Fed. Appx. 424 (5th G r. 2005) (unpublished).
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of time under FED.R CQv.P. 6(b),> which was deni ed. Draper stated
that surrogate, |ocal counsel was “engaged in several hom cide
cases in state court” and that primary counsel, Hankins, was
“moving his law office.”

Nei t her party addresses the nerits of the sunmary judgnent.
Rat her, Draper <contends that the district court effectively
deprived himof his counsel by not granting an extension under Rule
6(b)(2).% W review for abuse of discretion.”’

The district court did not abuse its discretion, as the
expl anation offered by counsel for the tardiness does little to
denonstrate excusabl e negl ect. A busy practice does not constitute
excusabl e neglect.® Moreover, in the notion before the district

court, counsel did not raise the difficulty in obtaining adm ssion

When by these rules or by a notice given thereunder or by
order of court an act is required or allowed to be done at or
within a specified tinme, the court for cause shown may at any
tineinits discretion...upon notion nmade after the expiration
of the specified period permt the act to be done where the
failure to act was the result of excusable neglect....

FED. R GVv.P. 6(b)(2).

6 Appel lee’s reurge an argument nmade by notion in October 2005,
petitioning us to dismss for lack of jurisdiction. Another panel of this Court
deni ed that notion.

7 See Bernhard v. Richardson-Merrell, Inc., 892 F.2d 440, 444 (5th Gr.
1990) (stating that “absent an affirmative showi ng by the non-noving party of
excusabl e negl ect according to Rule 6(b), a court does not abuse its discretion
when it refuses out-of-tine affidavits”).

8 Ceiserman v. MacDonal d, 893 F.2d 787, 792 (5th Cir. 1990) (addressing
a mssed discovery deadline) (citing MlLaughlin v. Cty of LaG ange, 662 F.2d
1385, 1387 (1l1lth Gr. 1981) ("a busy practice does not establish 'excusable
neglect'")).



to the local bar as an inpedinent to a tinely submission.® |In
fact, Hankins had previously managed to nmake subm ssions to the
court through |ocal counsel.

AFF| RMED.

® Presunmably, however, the district court knew of the situation since the
sane court deni ed Hankins’s adm ssion request.
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