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W EUGENE DAVIS, Circuit Judge:?
Plaintiff Stanley Schwartz appeals the dism ssal of his suit

under the Federal Tort Clainms Act. Schwartz, a Federal
Adm ni strative Law Judge, sued the United States, the U S
Departnment of Labor and QOccupational Safety and Health Revi ew
Comm ssion alleging that he suffered intentional infliction of
enotional distress arising out of conditions relating to his

enpl oynent. The district court dismssed the case w thout

prejudice to allow the Secretary of Labor to determne if

! Pursuant to 5THGOR R 47.5, the Court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCGR R
47.5. 4.



Schwartz’s clains were covered by the provisions of the Federal
Enpl oyees Conpensation Act (“FECA’). W affirned that decision.

The Departnent of Labor’s Ofice of Wirkers’ Conpensation
Prograns (“OANCP’) determ ned that Schwartz’s condition, if
conpensabl e, was covered under FECA but that Schwartz failed to
prove his case. Qher than requesting reconsideration by the
ONCP, Schwartz did not pursue further post-deprivation renedies
avail able to hi munder FECA. Schwartz then refiled his petition
inthe district court. 1In response to the defendant’s Mtion to
Dismss, the district court dismssed Schwartz’s claim Schwartz
agai n appeal s.

The district court correctly concluded that it |acked
subject matter jurisdiction to review the Secretary of Labor’s

FECA benefits determ nation. Such reviewis expressly precluded

by 5 U S C 8§ 8128(b). Benton v. United States, 960 F.2d 19 (5th

Cr. 1992).

Alimted exception to FECA preclusion has been recogni zed
for substantial cogni zable constitutional challenges to the
proceedi ngs. The substance of Schwartz’s conplaint is that the
ONXCP revised its initial decision in his case as a result of
i nproper contact between the Departnment of Labor’s Solicitor’s
Ofice and the ONCP. However, even if Schwartz could establish a
due process violation with regard to his OANCP hearing, that does

not constitute a violation of the procedural requirenents of the



due process clause if a neaningful post-deprivation renmedy for

the loss is avail abl e. Hudson v. Palner, 468 U.S. 517, 533

(1984). Schwartz made no allegations to the district court or to
us that FECA' s post-deprivation renedies are constitutionally

i nadequate. In addition, the district court properly found that
the post-deprivation renedies available to FECA claimants are
sufficient to assure that claimnts receive sufficient due
process, even in situations where there were violations of OAXCP

procedures. See Raditch v. United States, 929 F.2d 478 (9th Cr.

1991); Lepre v. Dep’'t of Labor, 275 F.3d 59 (D.C. Gr. 2001);

Stuto v. Fleishman, 164 F.3d 820 (2d Cr. 1999).

For the foregoing reasons, the district court’s dism ssal of

Schwartz’s clainms for lack of jurisdiction is AFFI RVED



