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Appeal fromthe United States District Court
for the Southern District of M ssissippi
USDC No. 3:03-CVv-1001-BN

Bef ore GARZA, DeMOSS, and CLEMENT, G rcuit Judges.
PER CURI AM *

Louis Davis, Jr., Mssissippi prisoner # 16425, seeks to
appeal the dism ssal of his 42 U.S.C. § 1983 action, alleging the
deni al of adequate nedical care. The district court dism ssed
the suit after a Spears hearing for failure to state a cogni zabl e
claim Mre than 10 days after entry of the judgnent of
dismssal, Davis filed a notion for “summary judgnent,” which is

properly construed as a notion under FED. R CQv. P. 60(b). See

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Harcon Barge Co., Inc. v. D & G Boat Rentals, Inc., 784 F.2d 665,

668-69 (5th Cir. 1986)(en banc). Davis filed a notice of appea

| ess than 30 days after the denial of the Rule 60(b) notion, but
nmore than 30 days after the judgnment dism ssing the underlying
action. Hs notice of appeal, therefore, is effective only as to
the denial of the Rule 60(b) notion; the underlying judgnent is
not before us. See FED. R Aprp. P. 4(a)(1)(A), 4(a)(4) (A;

Edwards v. Gty of Houston, 78 F.3d 983, 995 (5th Cr. 1996)(en

banc) .

Davi s argues that the defendants acted in excess of their
authority by performng surgery without first consulting him
t hereby subjecting himto cruel and unusual punishnent. He also
argues that he was denied his liberty interest under the Due
Process O ause in refusing unwanted nedi cal treatnent, that the
surgery perfornmed on himwas an assault and battery, and that the
district court failed to give himand opportunity to present
evidence on his clains. To the extent that Davis’s argunents
attack the underlying judgnent, we do not consider them because

the underlying judgnent is not before us. See Edwards, 78 F. 3d

at 995. To the extent that Davis’'s argunents inplicate the
denial of Rule 60(b) relief, Davis fails to show that the
district court abused its discretion by denying his post-judgnent

nmot i on. See Seven Elves, Inc. v. Eskenazi, 635 F.2d 396, 402

(5th Gr. 1981) (appellant fromdenial of Rule 60(b) notion nust

show t hat denial was "so unwarranted as to constitute an abuse of
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discretion"). Davis also noves for the appointnent of counsel,
whi ch is DEN ED

The district court’s judgnent is AFFI RVED. MOTI ON DEN ED



