United States Court of Appeals
Fifth Circuit

FILED
April 29, 2005

IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

Charles R. Fulbruge llI
Clerk

No. 04-60785
Summary Cal endar

ED DI LLON
Plaintiff - Appellant
V.
ROADWAY EXPRESS
Def endant - Appell ee

Appeal fromthe United States District Court
for the Southern District of Mssissippi, Jackson
No. 3:02-CV-1821-LN

Bef ore KING Chief Judge, and DAVI S and STEWART, Circuit Judges.
PER CURI AM *

Ed Dillon, Plaintiff-Appellant, sued his fornmer enployer for
disability and racial discrimnation. The district court granted
summary judgnent in favor of his enployer. W AFFIRM

| . BACKGROUND
A Fact ual Background
In the md-1980s, Plaintiff-Appellant Ed Dillon, an African-

Anmerican mal e, began working for Defendant-Appell ee Roadway

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



Express, Inc. (“Roadway”) as a dockworker at a Texas facility.
In the md-1990s, Dillon transferred to Roadway’s facility in

Br ookhaven, M ssissippi to work as a pickup and delivery driver.
The Brookhaven facility is a satellite shipping termnal with
three full-time drivers and one casual driver. Dillon’s job

i nvol ved receiving freight at the termnal, loading it onto a
truck, and delivering it to custoners.

On Septenber 26, 1997, Dillon was assigned to truck nunber
10717. Dillon initially refused to drive the truck, conplaining
t hat exhaust funes |eaked into the truck’s cab and nade hi m sick
After arguing with his supervisor and attenpting to contact a
representative fromhis union, Dillon finally agreed to drive the
truck. Dillon mde a few deliveries, but soon began suffering
from headaches and nausea. He proceeded to the energency room at
Hardy Wl son Hospital in Hazel hurst, M ssissippi. After being
exam ned and given nedication, Dllon was discharged fromthe
hospital. He then conpleted his deliveries and returned the
truck to the Brookhaven term nal .

Due to nedical problens he clains stemfrombeing forced to
drive truck nunmber 10717, Dillon has been unable to work since
Septenber 26, 1997. Dillon was initially diagnosed as having
carbon nonoxi de poi soning suffered as a result of the funes
| eaking into the cab of truck nunmber 10717. However, after
extensive nedical testing, Dillon’s synptons were di agnosed as
havi ng a psychol ogi cal, rather than physical, origin. His
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current diagnosis is post-traumatic stress di sorder and
environnental sensitivity syndrone due to work-rel ated factors.
Dillon clains his present synptons include dizziness,
irritability, loss of short-termnenory, jitteriness, anxiety,
tenporary respiratory difficulties, auditory difficulties, hives,
muscl e weakness, and tenporary paralysis. These synptons
allegedly are triggered by stress and exposure to various funes
i ncluding those fromanti-freeze, diesel fuel, and overheated
radiators. As a result of these synptons, Dillon currently
receives disability benefits fromthe United States Soci al
Security Adm nistration for his clainmed permanent disability.

In Cctober 1999, Dillon began consulting with Dr. Jule
MIler, a psychologist, on a regular basis. By Novenber 2000,
Dr. Mller felt that Dillon’s synptons had i nproved sufficiently
for himto attenpt to return to work. On Novenber 20, 2000, Dr.
MIler wote a letter clearing Dillon to return to work subject
to two restrictions. The first restriction was that Dillon
should be allowed to “leave work if his stress |evel gets too
high, only to return when he feels it is manageabl e again.” The
second restriction was that Dillon “continue to make his
appointnents with ne, even if that neans having to m ss sone
wor k. ”

Roadway sought fromDr. MIler clarification regarding his
proposed accommopdations. On January 22, 2001, Dr. MIller sent a
second letter in which he stated that Dillon
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is not totally cured and wll need sone

accommodations to be nade. Particularly,
there may be tines when the stress |evel
beconmes too nmuch for himand he will need to
wal k off the job for a tine. This is nost

likely to happen during a conflict wth
managenment or from over-exposure to exhaust
fumes. . . . He should only drive equi ptnent
[ sic] t hat fully neets Depart nent o
Transportation regulations, particularly in
regard to exhaust funes.

On February 15, 2001, Roadway inforned Dillon that Dr.
MIller’s letters represented an unacceptable return to work
release. On March 12, 2001, Dr. MIler wote a third letter in
whi ch he st ated:

If M. Dillon is stressed too nuch, it is
dangerous for his health and he needs to | eave
to prevent further psychol ogical damage. He
may only have to leave for an hour. . . . O
he may have to take the whole day off. .
To not allow himto do this is to not provide
reasonabl e accommobdation to soneone with a
medi cal disability, which, as you know, is
illegal.

On March 16, 2001, Roadway sent a letter to Dillon informng
himthat Dr. MIler’s proposed accomobdati ons were not
reasonable. In closing, the letter informed Dillon that he
should get in contact wwth the conpany if he had “any ot her

suggestions of howto facilitate a return
B. Procedural Background

On Septenber 10, 2001, Dillon filed a conplaint wth the
United States Equal Enpl oynent Opportunity Conm ssion. Dillon

received his right to sue letter on Septenber 26, 2002. On



Decenber 26, 2002, Dillon filed suit in the United States
District Court for the Southern District of Mssissippi. Dillon
raised three clainms in his conplaint, two of which are rel evant
here.! First, he alleged that in failing to grant himthe
accommodations outlined in Dr. Mller’'s letters, Roadway viol ated
the Anericans with Disabilities Act (“ADA’), 42 U S. C. 8§ 12101 et
seq. (2000). Second, Dillon alleged that Roadway’' s failure to
grant himthe requested acconmodati ons was notivated by raci al
aninmus in violation of Title VII of the Cvil R ghts Act of 1964
(“Title VI1”), 42 U.S.C. § 2000e et seq. (2000).

On February 17, 2004, Roadway filed a notion for summary
judgnent. On August 2, 2004, the district court granted
Roadway’ s sunmary judgnment notion. The district court found that
Dillon was not disabled within the neaning of the ADA. Further,
the court found that even if D llon were disabled, he is not
otherwise qualified to return to work because Dr. Mller’s
accommodati ons were unreasonable. Finally, as to the Title VI
claim the court found that the record contained no evidence to
support Dillon’s clains of racial discrimnation.

Dillon now appeals the district court’s grant of sunmary
j udgnent .

1. STANDARD OF REVI EW

! Dillon also raised a state law retaliation claim which
the court found was not cogni zable under M ssissippi law. D llon
does not appeal this determ nation.
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We review a district court’s grant of summary judgnent de
novo, applying the sane | egal standards as the district court.

Fierros v. Tex. Dep’'t of Health, 274 F.3d 187, 190 (5th Cr

2001). Sunmary judgnent is appropriate if there are no genui ne

i ssues of material fact and the novant is entitled to judgnent as

a mtter of law FeD. R CGv. P. 56(c); Celotex Corp. v. Catrett,
477 U. S. 317, 322 (1986). The initial burden to denonstrate the
absence of a genuine issue of material fact is on the novant.
Celotex, 477 U S. at 324. Upon showing that there is an absence
of evidence to support an essential elenent of the non-nobvant’s
case, the burden shifts to the non-novant to establish that there
is a genuine issue of material fact in dispute. [|d.
[11. ANALYSI S

A Dillon’s ADA O aim

To establish a prima facie case for discrimnation under the
ADA, Dillon nust prove that: (1) he is disabled; (2) with
reasonabl e accommodations, he is qualified for the position; and
(3) he suffered an adverse enpl oynent deci sion based on his

disability. Still v. Freeport-MMran, Inc., 120 F.3d 50, 51-52

(5th Gr. 1997) (per curiam. The ADA defines a disability as a
“a physical or nental inpairnment that substantially Iimts one or
more of the major life activities . . . .” 42 U S . C § 12102

(2) (A (2000). The phrase “major |ife activities” includes

“functions such as caring for oneself, perform ng manual tasks,



wal ki ng, seeing, hearing, speaking, breathing, |earning, and
working.” 29 C.F.R 1630.2(i) (2004). On appeal, D llon
contends that the district court erred in ignoring evidence that
his nmental inpairnment substantially limts his ability to perform
the major life activities of breathing, hearing, and wal ki ng.

W find Dillon’s argunents regarding the district court’s
supposed errors unavailing. As for his claimthat he has
difficulty breathing, Dllon argues that the record is replete
with evidence show ng that his synptons are brought on, in part,
by inhaling fumes. Dillon reasons that because the act of
inhalation is a necessary part of breathing, he is substantially
limted in his ability to breathe. This evidence does nothing
what soever to indicate that Dillon is hanpered in his ability to
breathe. Rather, all it shows is that the act of breathing is a
trigger for other alleged inpairnents. The record al so | acks
evi dence showng that Dillon is substantially limted in his
ability to hear. The only synptom he conplains of is an
occasional inability to localize a sound, i.e., ascertain the
direction fromwhere the sound is com ng. He does not contend
that he suffers fromany actual hearing | oss. Thus, there is no
substantial limtation on his ability to hear. Finally, the
record al so does not reflect that Dillon is substantially limted
in his ability to walk. Dillon clains that the inhal ation of
funmes sonetinmes triggers nuscl e weakness. At tines, the weakness
is so severe that Dillon finds it difficult to walk. Thus,
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Dillon argues, he suffers fromtenporary paralysis. This

“paral ysis” does not qualify as a disability because it is nerely
the nost extrene mani festation of an only occasi onal synptom W
agree with the district court’s view that such an occasionally

occurring problem does not qualify as a substantial [imtation.

See Wl drip v. Gen. Elec. Co., 325 F. 3d 652, 656-57 (5th Gr.
2003) (holding that occasional flare-ups of plaintiff’s chronic
pancreatitis which required himto mss work did not qualify as a

disability); Burch v. Coca-Cola Co., 119 F.3d 305, 316 (5th Gr.

1997) (“We have previously rejected attenpts to transform
tenporary afflictions into qualifying disabilities.”).
Because Dillon is not disabled, we need not consider whether

Roadway failed to reasonably accommobdate him See Bl anks v.

Sout hwestern Bel |l Communi cations, Inc., 310 F.3d 398, 402 (5th

Cr. 2002) (“We conclude that Blanks is not entitled to ADA
protection, hence, we need not decide whether [ Southwestern Bell]
failed to reasonably accommbdate him. . . .7).
B. Dillon's Title VII Race Discrimnation Caim

To state a prinma facie case for discrimnation under Title
VII, aplaintiff nust show that: (1) he is a nenber of a
protected class; (2) he was qualified for the position; (3) he
suffered an adverse enploynent action; and (4) others simlarly
situated were nore favorably treated or that he was replaced by

soneone outside the protected class. See, e.qg., Ooye v. Univ.




of Tex. Health Sci. Cr., 245 F. 3d 507, 512-13 (5th Gr. 2001).

The record is devoid of any evidence as to the fourth el enent of
the prima facie case. There is sinply no evidence to suggest
that simlarly situated white enpl oyees were treated any
differently. Dillon has also not pointed to any evidence
i ndi cati ng who has been selected to take over his old job. 1In
the end, there is sinply nothing to suggest that Roadway’s
refusal to allow Dillon to return to work derives from anyt hi ng
other than his inability to do his job wth reasonabl e
acconmodat i ons.
' V. CONCLUSI ON
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



