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JESSI E CLI FTON SM TH,

Peti ti oner- Appel | ant,
vVer sus
M SSI SSI PPI DEPARTMENT OF CORRECTI ONS,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 3:02-CV-1539- WsU

Bef ore BARKSDALE, STEWART, and CLEMENT, Circuit Judges.
PER CURI AM *

This court previously granted Jessie Cifton Smth,
M ssi ssi ppi prisoner # 08031, a certificate of appealability on
the i ssues whether the district court abused its discretion by
failing to hold an evidentiary hearing to resolve conflicting
affidavits concerning Smth's clains that (1) he was deprived of
his right to an inpartial jury and (2) counsel was ineffective
for failing to strike jurors Mnzella Tickles, La Shunda Bonds,

and Shirley Wells.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Prior to the enactnent of the AEDPA, this court held that
whi |l e a habeas petition nmay be decided on the basis of affidavit
testinony, “contested facts ordinarily may not be decided on
affidavits alone unless there is other evidence in the record

supporting them” Jordan v. Estelle, 594 F.2d 144, 144-45 (5th

Cr. 1979) (internal citations omtted). Jordan held that where
there is nothing in the record to support the affidavit

testinony, it is error to deny habeas relief w thout an
evidentiary hearing where the petitioner’s allegations, if true,
would entitle himto habeas relief. See id. at 146. WMoreover, a
petitioner who presents a facially adequate claimof ineffective
assi stance of counsel is entitled to sone formof evidentiary
hearing in order to fully and fairly adjudicate his clains. See

Brown v. Johnson, 224 F.3d 461, 466-67 (5th Gr. 2000).

However, this court recognized in McDonald v. Johnson, 139

F.3d 1056, 1060 (5th Cr. 2000), that although a petitioner may
not be precluded fromobtaining a federal evidentiary hearing to
resolve conflicting affidavit testinony, he is not necessarily
entitled to one. This court held that if a district court has
sufficient facts before it to make an inforned decision such that
an evidentiary hearing would not further develop nmaterial facts
relevant to the constitutional claim a petitioner is not
entitled to a hearing. See id.

In the instant case, there is an absence of evidentiary

support for either Smth's or counsel’s affidavit testinony.
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G ven the absence of any indication that the district court’s
credibility determ nation was supported by evidence in the record
ei ther corroborating counsel’s affidavit testinony or refuting
Smth's, the district court inproperly relied on the conflicting
affidavit testinony alone to resolve the constitutional issues .
See Jordan, 594 F.2d at 144-45.

Based on the foregoing, we VACATE the district court’s
di sm ssal and REMAND the case for further findings of fact
relevant to (1) whether Smith was deprived of his right to an
inpartial jury and (2) whether counsel was ineffective for
failing to strike jurors Tickles, Bonds, and Wl ls.

VACATED AND REMANDED



