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Sanuel |gnaci o Lopez-Veloz petitions for direct review of a
deci sion of the Board of Immgration Appeals (BIA), affirmng the
immgration judge's denial of a waiver of inadmssibility under
former section 212(c) of the Immgration and Nationality Act (I NA),
8 US C 8 1182(c) (repealed 1996). Lopez-Vel oz also seeks a
continuation of the tenporary stay of deportation granted by this

court on June 14, 2004. |In response, the governnent has filed a

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



motion to dismss, arguing that we lack jurisdiction to review
Lopez- Vel 0z’ s petition, because 8 U.S.C. § 1252(a)(2)(C) explicitly
prohi bits our direct review of orders for the renoval of the cl ass
of crimnal aliens of which Lopez-Veloz is a nenber.

W agree with the governnent that our ability to consider
Lopez-Vel 0z’ s petition for direct review of the BIA' s decision in
this case is forbidden by 8 U S. C. 8§ 1252(a)(2)(0. | ndeed, 8
1252(a) (2)(C) precludes us fromexercising “jurisdiction to review
any final order of renoval against an alien who is renovable by
reason of having conmtted” certain enunerated crimnal offenses,
including those offenses involving violations of state |aws
relating to controlled substances. 8 US C 8§ 1252(a)(2)(0O; 8
US C 8§ 1227(a)(2)(B)(1). Al though the stripping of our
“jurisdiction to review by 8§ 1252(a)(2)(C) does not affect our
habeas corpus jurisdiction, it clearly deprives us of jurisdiction

to directly review a BIA decision. See INSv. St. Cyr, 533 U S

289, 312-315 (2001).
Specifically, in St. Cyr, the Court observed that “it is the
scope of i nquiry on habeas corpus that differentiates habeas revi ew

fromjudicial review” 533 U.S. at 312 (quoting Heikkila v. Barber,

345 U. S. 229, 236(1953)). Because the pre-1I R RA statutory regine
allowed for direct review of inmgration decisions, which gave
courts the “broad authority to grant declaratory and injunctive

relief in immgration cases,” the Court interpreted IIRIRA s



jurisdiction stripping provisions, such as 8§ 1252(a)(2)(C, as a
congressional withdrawal of the courts’ direct reviewjurisdiction.
Id. at 309. Accordingly, the Suprene Court concluded that the sole
formof reviewavailable to aliens protesting the legality of their
deportation post-IIRIRA is in habeas. |d.

Nevert hel ess, despite 8 1252(a)(2)(C’ s limtation on this
court’s jurisdiction to consider a petition for direct review, we
have previously concluded that we “retain the jurisdiction to

review jurisdictional facts.” Balogun v. Ashcroft, 270 F.3d 274,

278 (5th Gr. 2001). Thus, our direct review of the Bl A decision
inthis instance is only to ascertain whether Lopez-Veloz is: (1)
an alien; (2) who is deportable; (3) based on a conviction for a
violation of state law relating to controlled substances. See
Bal ogun at 278.

It is undisputed that Lopez-Veloz is deportable under 8§
1227(a)(2)(B) as an “alien who at any tine after adm ssi on has been
convicted of a violation of (or a conspiracy or attenpt to viol ate)
any law of any State. . .relating to a controlled substance.” 8
US. C 8§ 1227(a)(2)(B)(i). Therefore, 8§ 1252(a)(2)(C precludes
this court fromdirectly reviewing the Bl A s decision.

Accordingly, as we do not have jurisdictionto directly review
Lopez-Vel oz’s petition, the Governnent’s notion to dismss his
petition for lack of jurisdictionis granted, the tenporary stay of

deportation is withdrawn, and all other relief prayed for is



deni ed.

PETI TI ON DI SM SSED; TEMPORARY STAY W THDRAWN



