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This case inplicates application of the fraudul ent-joinder
doctrine in connection wth renoval and remand of diversity cases.
Plaintiff-Appellant Wlliam C. Smth |1l seeks reversal of the
district court’s dism ssal of co-Defendant-Appell ee David Johnson,
the only non-diverse defendant nanmed by Smth. After first
determning that Smth’s notice of appeal fromthe district court’s

di sm ssal order was tinely, and that we have appellate

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



jurisdiction, we affirmthe ruling appealed for essentially the
reasons expressed by that court.
l.

Smth filed suit in Mssissippi state court seeking damages
for personal injuries that he allegedly incurred as an innocent
invitee during an arnmed robbery of a business bel onging to one or
nmore of the diverse co-defendants. They renoved the case to
district court, contending that Johnson had been joined solely to
defeat federal diversity jurisdiction. The diverse co-defendants
argued that Smth' s joinder of Johnson was fraudul ent because
under the applicabl e substantive | aw of M ssissippi, Smth does not
have any possibility of recovery agai nst Johnson.

Smth insists on appeal, as he did in the district court, that
M ssissippi law is at |east anbiguous as to whether he could
concei vably recover agai nst Johnson. Smth argues that anbiguity
prevents reaching a conclusion that the law is well settled,
w thout which there can be no determnation that he has no
possibility of recovery against Johnson. As such, asserts Smth,
j oi nder was not fraudulent and the case nust be renmanded to the
state court in which it was originally filed.

After allowing tinme for “remand di scovery,” the district court
tested Smth's action against Johnson under our nobst recent

expression of the applicable test,! and concluded that Smith’'s

1 “[T)he court determnes whether [the plaintiff] has any
possibility of recovery against the party whose joinder is
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j oi nder of Johnson coul d not pass our test. |In so doing, the court
anal yzed Johnson’s enploynent as an agent of his diverse co-
defendants in the framework of applicable M ssissippi |law. Based
on Smth's all egations and di scovery, the court noted the extent of
the duties, responsibilities, and authority vested in Johnson by
his principals relative to managenent of the business where Smth
was injured, both generally and as to safety and security of
invitees like Smth, and concluded that Smth could not prevai
agai nst Johnson under M ssissippi |aw
.

As we agree with all the parties that oral argunent shoul d be
di spensed with in this appeal, we decide it on the basis of the
facts and | aw as presented in the appellate briefs of the parties
and the record on appeal, including the orders and opi nions of the
district court. In the end, our review of the briefs and record
and our i ndependent anal ysis of the | aw applicable to the operative
facts of this case |lead us to the sane conclusion reached by the
district court. Johnson was not enployed as a full tine, onsite
manager or supervisor at the store where the incident occurred. At
all times relevant to Smth’s clains, Johnson served as a m d-| evel

supervi sor of a nunber of stores, reporting to one or nore higher-

questioned. |If there is arguably a reasonable basis for predicting
that the state law mght inpose liability on the facts invol ved,
then there is no fraudulent joinder. This possibility, however,
nmust be reasonable not nerely theoretical.” Travis v. Irby, 326
F.3d 644, 648 (5th Gr. 2003)(enphasis in original).
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| evel supervisors. Johnson did not have responsibility or
authority to take steps or institute procedures regardi ng patron
safety at the several store locations that were under his renote
supervi si on

Despite being allowed sufficient tinme for remand di scovery,
Smith failed to establish that Johnson was vested with either
onsite responsibility or supervisory responsibility for conditions
affecting custoner safety at the store in question or, for that
matter, any of the other stores for which Johnson had genera
mer chandi si ng and personnel responsibility. Neither did Smth
establish that Johnson had —and i gnored —speci fic know edge of
the alleged deficiencies in safety precautions for the property
where the incident occurred. Under wel | -established M ssissi ppi
law, as correctly explicated by the district court, Smth has not
shown that the instant situation was one in which an agent such as
Johnson could be held personally liable for unsafe conditions at
the premses in question. The district court correctly concl uded

that Smth had no reasonable possibility of recovery against

Johnson.

L1,
The district court commtted no error in dismssing Johnson as
a fraudulently joined defendant in Smth's personal injury action.
It follows that, in the absence of any non-diverse defendant,
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renmoval on grounds of fraudul ent joinder was proper, as was deni al
of remand. The rulings and orders of the district court inplicated
in this appeal are, in all respects,

AFFI RVED.



