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Jose Luis Orona-Castillo appeals his jury-trial conviction and
sentence for aiding and abetting the possession of marijuana with
intent to distribute and use of a person under the age of 18 in a
drug-trafficking offense. He first argues that the district court
erred when it admtted evidence of his 1998 conviction for
m sprision of a felony. Oona-Castillo asserts that the evidence
was i ntroduced to show his bad character and not to show identity,
intent, notive, or know edge.

Because Orona-Castill o asserted that he was not involved in

the snuggling of nmarijuana, his intent was at issue and the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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adm ssion of evidence of extrinsic acts was therefore relevant to

intent. See United States v. Wlwight, 56 F. 3d 586, 589 (5th Cr.

1995). As the prior arrest and the charged of fense both invol ved
Orona-Castillo’s involvenent with marijuana, the evidence was

rel evant to an issue other than character. See United States v.

Gordon, 780 F.2d 1165, 1173 (5th Gr. 1986); United States v.

Beechum 582 F.2d 898, 911 (5th G r. 1978) (en banc).

The facts surrounding the prior arrest and the charged of f ense
were simlar and involved the sane intent. The district court
issued a limting instruction regarding the evidence of the prior
arrest both at the tine the evidence was presented and in the jury
char ge. Additionally, the presentation of the evidence of the
prior arrest at trial did not occupy a significant portion of the
trial, the prior arrest was not a crine of greater magnitude than
the charged offense, and the jury is presuned to have fol |l owed the
district court’s instruction limting its consideration of the
prior arrest. Accordingly, the prejudicial effect did not greatly

outwei gh the probative val ue. See United States v. Hernandez-

Guevara, 162 F. 3d 863, 872 (5th Cir. 1998); United States v. Scott,

48 F.3d 1389, 1396-97 (5th Cr. 1995); Beechum 582 F.2d at 914.
The district court did not abuse its discretion by admtting the

evi dence. See Beechum 582 F. 2d

at 911.
Oona-Castillo avers that the evidence was insufficient to

support his convictions on Counts One, Two, and Five. View ng the
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evidence in the | ight nost favorable to the Governnent, we concl ude
that a rational juror could have found that Orona-Castill o aided
and abetted in the possession of the marijuana as alleged in Counts
One and Two and that he did knowi ngly use a person under the age of
18 to possess with intent to distribute 1000 kil ograns or nore of

marijuana as alleged in Count Five. See United States v. Geer,

137 F. 3d 247, 249 (5th Gr. 1998); United States v. Lopez, 74 F. 3d

575, 577 (5th CGir. 1996); 21 U.S.C. § 861(a)(1).

Wth regard to Count One, Joe Eric Wiite testified that he
transported marijuana for Orona-Castillo. He testified that he was
asked by Oona-Castillo to purchase Suburbans which were
subsequently used to transport | oads of marijuana. White testified
that on Novenber 18, 2003, he and O ona-Castillo “scouted” the
route to be used to transport and drop off the |oad of marijuana.
Wiite testified that Orona-Castillo told hi mwhat route to take in
order to circunvent the checkpoint. According to Wiite, he and
Orona-Castillo made the plan to run the load of nmarijuana on
Novenber 18, but that Orona-Castillo was “the organizer.” A total
of 615. 950 pounds of marijuana was recovered fromthe pickup that
White was driving. Directing the procurenent of | oad vehicles and
instructing White on howto avoid detection is conduct designed to
aid the venture or to assist the perpetrator of the crine.

Wth regard to Counts Two and Five, Benjamin Ornelas testified
that in the norning of Decenber 6, 2003, he picked up a red and

gray Suburban which had been | oaded with marijuana. The Suburban
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was one of the Suburbans that Oona-Castillo directed Wite to
purchase. O nelas was transporting approximately 3,000 pounds of
marijuana. Juan Torres, who also transported marijuana for O ona-
Castillo, testified that Orona-Castillo had conplained to him on
one occasion that he had | ost a |oad of marijuana when a Suburban
flipped over while being driven by “a kid.” O nelas was 17 years
old at the tine.

O ona-Castillo contends that his sentence runs afoul of

United States v. Booker, 125 S. C. 738 (2005), because the

district court increased his offense |evel by four levels for his
| eadership role. He avers that this fact was not found by the jury

or admtted by him Oona-Castillo objected in the district court

on this ground and cited to the decision of Blakely v. WAshi ngton,
542 U.S. 296 (2004).

Where, as here, a defendant has preserved a Booker chall enge
inthe district court, “we wll ordinarily vacate the sentence and
remand, unl ess we can say the error is harnl ess under Rule 52(a) of

the Federal Rules of Crimnal Procedure.” See United States v.

Mares, 402 F.3d 511, 520 n.9 (5th G r. 2005), petition for cert.

filed (Mar. 31, 2005) (No. 04-9517); United States v. Pineiro, 410

F.3d 282, 284 (5th Gr. 2005). As the Governnent does not argue,
much | ess show, that the district court would have i nposed the sane
sentence absent the Booker error, we vacate Oona-Castillo’s

sentence and remand for resentencing. G ven the foregoing, O ona-
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Castillo’s conviction is AFFI RVED. H s sentence is VACATED, and

the matter is REMANDED for resentencing.



