United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T February 27, 2006

Charles R. Fulbruge llI
Clerk

No. 04-51123
Summary Cal endar

ROQUE TERCERO- ARANDA,

Peti ti oner- Appel | ant,
vVer sus
ALBERTO R. GONZALES, U.S. ATTORNEY GENERAL

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 3:02-CVv-241

Before JOLLY, DAVIS, and ONEN, G rcuit Judges.
PER CURI AM *

An in absentia deportation order was entered agai nst Roque
Tercero- Aranda (Aranda) in 1993. Aranda has been serving a 15
year sentence in Texas state prison for burglary of a habitation.
I mm gration authorities have | odged a detai ner agai nst Aranda so
that, when he is released by Texas authorities, he is rel eased
directly to the immgration authorities for deportation. Aranda
filed a 28 U . S.C. § 2241 petition asserting that the Attorney

Ceneral had custody over himby virtue of the detainer and that

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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he shoul d therefore be turned over imediately to imm gration
authorities. He further asserted that he had been under the
Attorney General’s constructive custody |onger than was permtted
and that he should sinply be released fromincarceration
altogether. The district court denied Aranda’s 8 2241 petition,
and we affirnmed the district court’s judgnent.

Aranda filed a notion pursuant to FED. R Qv. P. 60(b) in
the district court. He argued that neither the district court
nor this court had jurisdiction over his § 2241 petition because
the Attorney CGeneral did not have custody over him and was not,
therefore, a proper party-respondent to his petition. Cting

Runsfeld v. Padilla, 542 U S. 426, 435 n.8 (2004), the district

court pointed out that the Suprene Court had explicitly |left open
t he question whether the Attorney General was a proper party-
respondent in a case such as this. The district court denied
Aranda’s Rule 60(b) notion, and this appeal foll owed.

Aranda seeks to proceed in forma pauperis (IFP) in this
court. There is no question that Aranda is a pauper. However,
Aranda’s primary argunent, that a different district court
ordered service of process of a § 2241 petition on a prison
warden as Aranda’ s custodian, is insufficient to show that the
district court abused its discretion in denying the Rule 60(b)

nmot i on. See Seven Elves, Inc. v. Eskenazi, 635 F.2d 396, 402

(5th Gr. 1981). Aranda’s argunents concerni ng noot ness,

ri peness, and prematurity were not raised in district court.
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Because Aranda has not raised any arguable |egal issues on

appeal, his appeal is frivolous. See Howard v. King, 707 F.2d

215, 219-20 (5th Gr. 1983). Aranda’'s notion for IFP is
therefore denied, and his appeal is dismssed. See 5THCR
R 42.2. Aranda’s notion for stay of deportation is al so denied.

ALL QUTSTANDI NG MOTI ONS DENI ED; APPEAL DI SM SSED.



